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GROUND LEASE 
 

THIS GROUND LEASE (this “Lease”) made this   day of              , 201__ 
(the “Effective Date”), by and between the MASON COUNTY PORT DISTRICT NO. 216, also 
known as the PORT OF SHELTON, a Washington State port district organized and chartered 
pursuant to RCW Title 53, Chapter 53.040.010, whose address is 21 West Sanderson Way, 
Shelton, WA, 98584 (hereinafter referred to as “Lessor” or the “Port of Shelton”) and [ADAGE 
MASON LLC], a Delaware limited liability company whose address is 225 Wilmington West 
Chester Pike, Suite 302, Chadds Ford, Pennsylvania 19317 (hereinafter referred to as “Lessee”).  
Lessor and Lessee are each referred to herein as a “Party” and are referred to collectively as the 
“Parties”. 
 

W I T N E S S E T H: 
 
WHEREAS, Lessor owns fee title to the Johns Prairie Industrial Park in the County of 

Mason, State of Washington (the “Industrial Park”); and 
 
WHEREAS, the Premises (as defined below) are located in the Industrial Park; and 

 
WHEREAS, Lessor and Lessee entered into a certain Option to Ground Lease as of 

_______ ___, 2010 pursuant to which Lessee had the exclusive and irrevocable right during the 
term thereof to exercise its option to ground lease the Premises (the “Option Agreement”); and 

 
WHEREAS, Lessee has exercised the option granted to it by Lessor in the Option 

Agreement; and  
 
WHEREAS, in accordance with the terms of the Option Agreement, Lessor desires to 

lease to Lessee, and Lessee desires to lease from Lessor the Premises on the terms and conditions 
contained herein; and  

 
WHEREAS, Lessee intends to construct and operate on the Premises an approximately 

55.5 (net) megawatt woody biomass fueled electric power generation facility, with all related and 
ancillary buildings and other structures thereto (the “Facility”); and 
 

WHEREAS, Lessor and Lessee shall record a memorandum of this Lease in the land 
records of Mason County, Washington. 

 
NOW, THEREFORE, for and in consideration of the Base Rent, as hereinafter defined, 

and in exchange of the mutual promises contained herein and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged by the execution 
hereof, and intending to be legally bound, the Parties to this Lease hereby covenant and agree as 
follows: 
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ARTICLE 1.  Definitions 

1.1. Definitions. 
 
Capitalized terms used in this Lease without other definition shall have the meanings 

specified in Appendix A to this Lease, unless the context requires otherwise. 
 
1.2. Construction of Lease Terms.   

 
As used in this Lease, the terms “herein,” “herewith” and “hereof” are references to this 

Lease, taken as a whole, the term “includes” or “including” shall mean “including, without 
limitation,” and references to a “Section”, “subsection”, “clause”, “Exhibit”, “Appendix” or 
“Schedule” shall mean a Section, subsection, clause, Exhibit, Appendix or Schedule of this 
Lease, as the case may be, unless in any such case the context requires otherwise.  All references 
to a given agreement, instrument, or other document shall be a reference to that agreement, 
instrument or other document as modified, amended, supplemented and restated through the date 
as of which such reference is made, and reference to a law, regulation or ordinance includes any 
amendment or modification thereof.  A reference to a Person includes all successors and 
permitted assigns.  The singular shall include the plural and the masculine shall include the 
feminine, and vice versa. 

ARTICLE 2.  Ground Lease 

2.1 Ground Lease.   
 
Lessor hereby demises and leases to Lessee, and Lessee hereby takes and hires from 

Lessor, the use of the parcel of real property comprised of approximately eighty-seven (87) acres 
more or less, located in the Industrial Park, as more particularly described in Exhibit A and as 
depicted on Exhibit B, both attached hereto and whose terms are incorporated herein as if fully 
set forth herein, together with any and all appurtenances, rights, privileges and easements 
belonging or in any way appertaining to said parcel of real property (such parcel of real property 
and such appurtenances, rights, privileges and easements are herein collectively called the 
“Premises”), for and in consideration of the rents, covenants and agreements, and upon the 
terms and conditions set forth herein.  Lessee shall hold title to the Improvements located on the 
Premises, no matter how the same may be attached to the Premises, except as otherwise 
expressly provided in Section 4.5. 

ARTICLE 3.  Term of Lease 

3.1 Initial Term.   
 
Subject to being terminated earlier or extended as herein set forth, the initial term of this 

Lease shall commence on the Effective Date and shall terminate on the fortieth (40th) anniversary 
of the Effective Date (the “Initial Term”). 
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3.2 Extension of Lease Term.   
 
Lessor hereby grants to Lessee the right to extend the term of this Lease at the expiration 

of the Initial Term and each subsequent extended term for eight (8) additional five (5) year terms 
(each, a “Renewal Term” and collectively, the “Renewal Terms”) by providing written notice 
to Lessor of Lessee’s election to exercise such option to extend by no later than six (6) months 
prior to the end of the then current term.  Any extension of the Lease Term pursuant to this 
Section 3.2 shall be on the same terms and conditions as the Initial Term, except the Base Rent 
shall be adjusted to fair market rent for comparable but unimproved property at the time of 
Lessee’s first exercise of Renewal Term. 
 
3.3 Holding Over.   

 
Lessee shall have the right to hold over the expiration of the Lease Term for all or any 

portion of the Premises for up to twelve (12) months for purposes of decommissioning the 
Facility and removing the Improvements from the Premises as set forth in Section 14.5 below, on 
the same terms and conditions as contained herein, except that Lessee shall have the right to 
release from this Lease and return to the control of Lessor portions of the Premises over time and 
shall have no obligation to pay any Base Rent or Additional Rent on any portions of the Premises 
so returned to Lessor on and after the date of such return, with Base Rent and Additional Rent 
being appropriately pro-rated based on the amount of the Premises still held and controlled by 
ADAGE divided by 87 and the number of days in each applicable month when ADAGE held and 
controlled such amount of acreage divided by the total number of days in such month. With 
respect to each portion of the Premises Lessee intends to return to the control of Lessor, before 
returning such portion of the Premises, Lessee shall have fully complied with its obligations 
decommission and render safe under Section 14.5 of this Agreement, as applicable, the portion 
of the Premises being returned to Lessor. 

 
Lessee shall have no other right to hold over the expiration of the Lease Term without the 

written consent of Lessor to be given in its sole discretion. 

ARTICLE 4.  Rent 

4.1 Base Rent.   
 

 Commencing on the first day of the first month immediately following the Effective 
Date, Lessee shall pay to Lessor a fixed annual base rent for the Premises, in monthly 
installments equal to one twelfth of the applicable annual amount, of One Hundred Fifty 
Thousand Dollars ($150,000.00), increased on each anniversary of the Effective Date by one and 
one-half percent (1.5%) from the Base Rent then in effect (as such annual fixed base rent is 
adjusted from time to time in accordance with the terms and conditions of this Lease, the “Base 
Rent”). The Base Rent shall be paid in accordance with Section 3. E. below.  Leasehold tax, 
currently 12.84% of Base Rent and Additional Rent, shall be paid by Lessee together with each 
payment of Base Rent. 
 

For the avoidance of doubt, the definition of the term “Base Rent” includes both the Base 
Rent during the Initial Term and the Base Rent during any Renewal Terms hereunder. 
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4.2 Additional Rent.   
 

Commencing on the first day of the first month immediately following the Commercial 
Operation Date, Lessee shall also pay Additional Rent, including all sums, impositions, costs, 
expenses and other payments which Lessee assumes or agrees to pay in any of the provisions of 
this Lease with respect to any period during the Lease Term.  Notwithstanding the foregoing, 
Lessee shall only be responsible for such costs and expenses Lessor actually incurs and Lessee 
shall be obligated to pay such costs and expenses at such time that Lessor is obligated to pay. 
 
4.3 Rent Payments.   
 

All payments of Base Rent and other payments required to be made to Lessor shall be in 
lawful money of the United States of America and shall be paid to Lessor at Lessor’s address for 
notices set forth in Article 16 or at such other place as Lessor may designate by notice in writing 
from time to time and may be made by check or draft payable to the order of Lessor, which 
check or draft must be paid in full when presented, or by wire transfers pursuant to wire transfer 
instructions provided by Lessor to Lessee in writing.  All payments of Base Rent shall be made 
in advance on or before the first Business Day of each calendar month during the Lease Term.  
Should this Lease commence or terminate on any date other than the first day or last day, 
respectively, of a calendar month, Rent shall be prorated for the number of days during such 
calendar month for which Lessee was obligated to pay such Rent. 
 
4.4 Right of Setoff.   
 

In addition to any rights now or hereafter granted under applicable Law or otherwise, and 
not by way of limitation of any such rights, Lessee shall be entitled to retain and offset payments 
of all Base Rent and other payments required to be paid by Lessee hereunder against and in an 
amount equal to any amounts owed by Lessor or its Affiliates to Lessee, Lessee Members or any 
Affiliate of Lessee or Lessee Members, including, without limitation, the full amount of any 
indemnification claims against Lessor arising hereunder, all damages incurred by Lessee, Lessee 
Members or any Affiliate of Lessee or Lessee Members as a result of any Event of Default 
attributable to Lessor hereunder. 

 
4.5 Lease Rent Security. 
 
 Lessee shall provide, and continuously maintain a lease bond, letter of credit or other rent 
security, with sureties or counterparties reasonably acceptable to Lessor, in an amount equal to 
One Million Dollars ($1,000,000) during the remaining years of the term of this Lease.  The 
lease bond, letter of credit or other rent security shall secure all of Lessee’s payments and 
performance due Lessor pursuant to this Lease.  



 

10 

ARTICLE 5.  Development and Use of the Premises 

5.1   Purpose.   
 

Except as otherwise provided herein, Lessee may use the Premises for the purpose of 
constructing, operating, remediating, maintaining, repairing, upgrading, changing and replacing 
the Facility, including the installation, operation and maintenance of (a) any Improvements and 
other equipment reasonably related thereto, (b) lines for delivery or receipt of utilities, (c) natural 
gas and electricity utility services, (d) pipelines, electrical distribution and transmission lines, 
and for all other purposes reasonably related to the generation, sale or delivery of electrical 
energy, capacity and ancillary services and (e) administrative and business offices and equipment 
(the “Intended Use”). 

 
5.2   Compliance with Laws.   
 

Lessee shall comply in all material respects with all Laws (including Environmental 
Laws) relating to the Premises or any portion thereof and Lessee’s activities thereon.  Lessee 
shall procure and maintain in force during the Lease Term all Permits required by Law 
(including all Environmental Laws) to be obtained for Lessee’s construction, use or operation of 
the Premises or any portion thereof, including, without limitation, the making, placing, 
maintaining or altering of the Improvements or any portion thereof.  At no cost to Lessor, Lessor 
shall join Lessee when required by Law or reasonably requested by Lessee in any and all 
applications for Permits required by any Governmental Authority which has jurisdiction in 
connection with the Premises or any portion thereof, or Lessee’s use of the Premises and Lessor 
shall otherwise reasonably cooperate with Lessee in the development, construction, operation 
and maintenance of the Facility. 
 
5.3   Compliance with Environmental Laws.   
 

Without limiting the provisions of Section 5.2 hereof, Lessee shall be entitled to bring, 
keep and use on or about the Premises such materials, supplies, equipment and machinery as are 
appropriate or customary in carrying on the Intended Use or any other permitted uses hereunder, 
so long as such activities are in compliance in all material respects with all Laws (including 
Environmental Laws).  Lessee shall promptly notify Lessor of (a) any Releases, (b) any failure of 
Lessee to comply in any material respect with any Environmental Law, and (c) any 
Environmental Proceeding commenced or threatened against Lessee by any Governmental 
Authority or other Person or any allegation by a Governmental Authority or other Person that 
Lessee has failed to comply in any material respect with any Environmental Law.   

 
Upon the expiration of this Ground Lease, Lessee shall have a Phase I environmental 

review (or its equivalent) performed for the Premises, deliver the Phase I report to Lessor, then 
any finding in such Phase I report requiring action under Section 15.3 hereof shall be remediated 
in accordance with Section 15.3. 
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5.4   Utilities.   
 

Lessee shall procure and, subject to Sections 7.2 (h) and 15.1 hereof, Lessor shall not be 
obligated to provide, water, gas, electricity, sewer, telephone and other utility services for the 
Premises and/or the Improvements, which shall be in Lessee’s own name and for Lessee’s own 
account, and Lessee shall pay or cause to be paid before delinquency all charges, claims, or liens 
for water, gas, electricity, sewer, telephone service and any other utility services furnished to or 
for the Premises or the Improvements, or any part thereof (“Utility Services”), during the Lease 
Term.  At Lessee’s request from time to time, Lessor agrees to cooperate reasonably with Lessee 
and any providers of utility services in arranging for such services to be extended to the 
Premises. 
 
5.5   Easements.   
 

Lessor hereby agrees to grant to Lessee such easements (“Easements”) in, over, under 
and about the Industrial Park, as Lessee shall request, including easements for ingress and egress 
and for Utility Services, provided that (a) such Easements are in connection with or relate to 
Lessee’s development, construction, operation and maintenance of the Facility, (b) such 
Easements do not unreasonably interfere with the use of the Property by Lessor or Lessor’s other 
tenants, (c) with respect to any Easement over the Industrial Park for ingress and egress to the 
Premises, Lessee shall construct, at Lessee’s cost, such road improvements as are required by 
any Governmental Authority or otherwise are necessary for such ingress and egress (as 
determined by Lessee in its reasonable discretion), and (d) Lessee shall not be required to pay 
Lessor any consideration for the grants of such Easements except as may have been provided for 
in the Option Agreement.  At the election of Lessor, all Easements granted by Lessor pursuant to 
this Section 5.5 shall terminate on the termination of this Lease and any holdover period as 
provided for in Section 3.3.  On termination of this Lease, Lessee agrees to execute such 
quitclaim deed(s) as may be reasonably requested by Lessor to quitclaim any interest of Lessee 
in and to the Premises and the Industrial Park. 

 
5.6 Re-routed Road.  
 Lessor shall re-route the Re-routed Road in a location to be mutually agreed to by Lessor 
and Lessee and in coordination with Lessee during the construction of the Facility and prior to 
commercial operation of the Facility.  Lessee shall be responsible for payment of the reasonable 
cost of re-routing the Re-routed Road.  Notwithstanding anything else in this Lease, the Parties 
intend that the Re-routed Road shall be re-routed so that it is not part of or inside the borders of 
the Premises. 

ARTICLE 6.  Taxes 

6.1 Lessee’s Obligation to Pay. 
 

As Additional Rent hereunder, Lessee shall pay all Taxes related to the Premises, the 
Facility and the Improvements.  Lessor shall pay all other Taxes related to the Industrial Park.  
To the extent that such Taxes are separately assessed, Lessee shall pay such Taxes directly to the 
appropriate authority or authorities before any delinquency thereon shall occur, and shall deliver 
evidence of payment thereof to Lessor upon request of Lessee by Lessor.  In the event any Taxes 
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are permitted by law to be paid in installments, Lessee shall have the option to pay such Taxes in 
Installments.  Lessee shall be liable only for those installments of such Taxes which become due 
and payable during the Lease Term or which are payable with respect to a period which occurs in 
whole or in part during the Lease Term.  All Taxes for or relating to the tax year in which this 
Lease shall commence and the tax year in which this Lease shall terminate shall be prorated 
between Lessor and Lessee as of the dates of such commencement and termination, respectively. 

 
6.2 Lessee’s Right to Contest. 
 

Lessee shall have the right, upon prior written notice to Lessor, to contest or review the 
amount, applicability or validity of any Taxes which are assessed against (a) the Premises, if 
assessed directly against the Premises and separately from the remainder of the Industrial Park, 
or otherwise against the Industrial Park (or any portion thereof) and (b) the Improvements by one 
or more appropriate lawful proceedings, which, if instituted, shall be diligently conducted by 
Lessee in good faith at its own cost and expense, and, if necessary, in the name of Lessor, and 
Lessor shall, upon the request of Lessee, execute all documents reasonably necessary to 
accomplish such contest or review. 

 
6.3 Combined Asset. 
 

Lessor and Lessee acknowledge that it is their intention that all Taxes upon the Premises 
and the Improvements be assessed separately from Taxes upon the remainder of the Industrial 
Park.  To the extent necessary, Lessor and Lessee shall use Reasonable Commercial Efforts to 
cooperate in obtaining from the relevant taxing authorities separate assessments of the Premises 
and Improvements from the remainder of the Industrial Park as soon as reasonably possible.  
Until such separate assessments are obtained, Lessee and Lessor shall prorate Taxes between 
them, as mutually agreed in accordance with the terms of this Lease, on the basis of their 
reasonable estimates of the relative values of the Premises, and Improvements thereon, and the 
remainder of the Industrial Park.  Any such proration of Taxes between Lessor and Lessee shall 
be adjusted, based upon the separately assessed value of the Premises and the Improvements 
thereon, retroactive to the Effective Date, and the Parties shall make the appropriate 
reimbursements when such separate assessments are available. 
 
6.4 Improvements and Personal Property Tax. 
 

Lessee shall pay all taxes, assessments, excises, levies and permit fees and other 
governmental charges and costs of every kind and nature whatsoever assessed or imposed upon 
the Improvements or personal property of Lessee prior to delinquency. 

ARTICLE 7.  Disclosures, Representations and Warranties 

7.1 Representations of the Parties. 
 

Each Party hereby represents and warrants to the other Party that, as of the Effective 
Date: 
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a) Authority.  Such Party has all requisite power and authority to own, operate, lease and 
transfer its properties and carry on its business as now conducted, and to enter into 
and perform its obligations under this Lease.  The execution, delivery and 
performance by such Party of this Lease have been duly authorized by all requisite 
action.  This Lease constitutes the legal, valid and binding obligations of such Party, 
enforceable against such Party in accordance with its terms, except as such 
enforceability may be limited or denied by (i) applicable, bankruptcy, insolvency, 
reorganization, moratorium or similar laws affecting creditors’ rights and 
enforcement of debtors’ obligations generally, and (ii) general principles of equity, 
regardless of whether enforcement is pursuant to a proceeding in equity or at law. 

 
b) Absence of Impediments.  Such Party’s execution, delivery and performance of this 

Lease will not cause a breach of or default (with or without notice, time lapse or both) 
under any provision of (i) its organizational documents; (ii) any contract or lease to 
which such Party is a party or by which any of such Party’s assets are bound; or (iii) 
any decree, order, injunction or writ of any Governmental Authority with respect to 
such Party or, in the case of Lessor, the Industrial Park.  Further, such Party’s 
execution and delivery of this Lease will not cause a breach of or default (with or 
without notice, time lapse or both) of any statute, rule, license, permit or regulation 
applicable with respect to such Party or in the case of Lessor, the Industrial Park. 

 
c) Third Party Consents.  No consent or other approval, authorization or action by, or 

filing with, any Person is required to be made or obtained by such Party for such 
Party’s lawful execution, delivery and performance of this Lease, except for such 
approvals, authorizations, actions and filings, the failure of which to obtain would not 
have, or could not reasonably be expected to have, a Material Adverse Effect upon 
such Party’s performance under this Lease. 

 
d) Brokers’ Fees.  Such Party does not have any liability or obligation to pay any fees or 

commissions to any broker, finder or agent with respect to the transactions 
contemplated by this Lease.  Lessor and Lessee agree that each will indemnify, 
defend and hold the other free and harmless from the claims of any broker(s), 
representatives, employees, agent(s) or other intermediary(ies) claiming to have 
represented Lessor or Lessee, respectively, or otherwise to be entitled to 
compensation in connection with the leasing of the Premises to Lessee. 

 
7.2 Additional Representations by Lessor. 
 

Lessor further represents and warrants to Lessee that the following statements are correct 
and complete as of the Effective Date and as of the Commercial Operation Date. 

 
a) Environmental.  (i) Lessor has not received any written notice from any governmental 

authority of any violation of Environmental Laws with respect to the Industrial Park, 
and to the knowledge of Lessor, no other Person has received any written notice of 
any such violation, that, as of the date hereof, remains uncured; (ii) Lessor has not 
received any written notice that there are any writs, injunctions, decrees, orders, 
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judgments, suits, actions, proceedings or investigations that have been instituted or 
filed under any Environmental Laws with respect to the ownership, use or occupation 
of the Industrial Park; (iii) Lessor has not received any written notice of any threat of 
any claim, suite or action under any Environmental Laws with respect to the 
ownership, use or occupation of the Industrial Park, and (iv) (except as disclosed on 
Schedule A attached hereto), there has been no Release of Regulated Substances in 
violation of Environmental Laws and in quantities which could require remediation 
under Environmental Laws on, in or under the Industrial Park.  Lessor discloses that 
the aquifer and water system serving Lessor’s Johns Prairie Industrial Park have been 
the subject of concern by the Squaxin Tribe, who have alleged an interest in the 
aquifer with the Washington State Department of Ecology. 

 
b) No Options.  Lessor has not granted to any Person, other than Lessee, any right or 

option to acquire or lease all or any portion of the Premises and, to the knowledge of 
Lessor, no other Person has any right or option to acquire or lease all or any portion 
of the Premises which was granted by any predecessor in interest to Lessor. 

 
c) No Leases.  Lessor has not entered into or granted any written leases, licenses or 

occupancy Leases with respect to the Premises, and to the knowledge of Lessor, there 
are no leases, licenses, or occupancy Leases with respect to the Premises, other than 
this Lease. 

 
d) No Unrecorded Easements.  To the knowledge of Lessor, there are no unrecorded or 

undisclosed prescriptive easements, rights of adverse possession, or boundary line 
disputes affecting the Industrial Park owned or claimed by any Person. 

 
e) Documents.  To the knowledge of Lessor, the contracts, leases and all other 

agreements delivered or made available by Lessor to Lessee, all of which are listed on 
Schedule 7.2 (e) attached hereto and made a part hereof:  (i) are true, correct and 
complete copies of such documents in Lessor’s files; (ii) have not been amended 
except for amendments delivered or made available to Lessee; and (iii) are the only 
such documents in Lessor’s files which will be binding on Lessee or enforceable 
against the Premises. 

 
f) No Termination of Access.  Lessor has received no written notice that there will be 

any termination of the present access from the Premises to any utilities services or to 
any existing highways or roads. 

 
g) No Violations.  Lessor has not received any written notice that the Premises is in 

violation of applicable laws dealing with wetlands, aquifers or watercourses. 
 

h) Water and Sewer Sufficiency.  Lessor shall make its best effort to provide access and 
service to the Premises, on or before the Effective Date, of water and sewer resources 
sufficient and available at commercially reasonable cost to meet the expected water, 
fire flow, waste water and sewage requirements for the Facility and the Intended Use 
of the Premises, including the required volume and flow of water for fire protection 
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for the Premises and Facility from locations and hydrants reasonably acceptable to 
Lessee; provided, however, in the event any of the water, fire flow, waste water or 
sewage services actually available do not meet the expected requirements for the 
Facility and the Intended Use of the Premises at the Effective Date, despite Lessor’s 
best efforts to provide them, then Lessee may elect to terminate this Ground Lease 
with no further obligation due Lessor hereunder.   

 
i) Litigation.  There is no action, suit or proceeding pending or threatened in writing 

against the Lessor or the Industrial Park or, to Lessor’s knowledge, before any court 
or arbitrator or any governmental body, agency or official which (i) could reasonably 
be expected to have a Material Adverse Effect or (ii) in any manner draws into 
question the validity or enforceability of this Lease. 

 
ARTICLE 8.  Maintenance of the Premises 

8.1 Lessee’s Obligation to Maintain. 
 

Lessee, at its own cost and expense, shall keep and maintain the Improvements on the 
Premises and every part thereof in reasonably good, orderly, clean, safe and sanitary repair and 
condition, normal wear and tear excepted, and shall perform all commercially reasonable repairs 
and replacements necessary to accomplish the same, whether foreseen or unforeseen, structural 
or non-structural. 

 
8.2 Lessor’s Obligation to Maintain. 
 

Except with respect to any environmental, access and water service obligations, Lessor 
shall have no obligation to make any repairs, replacements, restorations, alterations, additions or 
improvements whatsoever on, to, under or about the Premises or any part thereof, or to restore 
the same or any part of the same in the event of its loss, destruction or damage. 

ARTICLE 9.  Insurance 

Lessor and Lessee shall maintain or cause to be maintained in full force and effect at all 
times such insurance coverages for the Industrial Park and the Premises (respectively) as are 
usual and customary for property and power generating facilities of similar scope and type and 
meet the commercially reasonable requirements of the Lessor’s insurance advisor.  Such 
insurance coverages shall be maintained with responsible insurance companies with credit 
standings not materially lower than are customary in the insurance market for insurers providing 
comparable types and amounts of insurance coverages.  Notwithstanding the foregoing, to the 
extent the Lessee procures and maintains the insurance coverages required by the third party 
lenders to the Lessee (“Lender Required Insurance Coverages”), such Lender Required 
Insurance Coverages shall be deemed to satisfy Lessee’s requirements pursuant to this Article 9.  
Notwithstanding the foregoing, Lessor agrees to procure and maintain any reasonable Lender 
Required Insurance Coverages. Lessee’s insurance shall include commercial general liability 
insurance with limits no less than $3,000,000 general aggregate, automobile (including non-
owned automobile) insurance with limits no less than $1,000,000 and workers’ compensation 



 

16 

insurance in compliance with Washington State requirements, but with limits, if applicable, of 
not less than $1,000,000. 

ARTICLE 10.  Indemnification 

10.1 General Indemnification. 
 

a) Indemnification by Lessor.   Lessor shall indemnify, pay and protect, reimburse, 
defend and hold harmless the Lessee, its members and Affiliates from and against all 
Losses suffered or incurred by any such party by reason of, resulting from, whether 
directly or indirectly, or arising out of (i) the inaccuracy of any representations and 
warranties of Lessor under this Lease, including without limitation, the 
representations and warranties contained in Article 7 hereof, (ii) the nonfulfillment or 
nonperformance of any covenant or agreement of Lessor in this Lease,  (iii) third 
party claims of personal injury or property damage arising out of any actions, 
obligations or liabilities in respect of the Industrial Park before the Effective Date of 
this Lease, (iv) third party claims of personal injury or property damage arising out of 
the negligence or willful misconduct of the Lessor or its Affiliates during the Lease 
Term, or (v) the Release or presence of Regulated Substances caused by Lessor or its 
Affiliates in, on or under the Industrial Park prior to, during or after the Lease Term. 

 
b) Indemnification by Lessee.  Lessee shall indemnify, pay and protect, reimburse, 

defend and hold harmless the Lessor from and against all Losses suffered or incurred 
by any such party by reason of, resulting from, whether directly or indirectly, or 
arising out of (i) the inaccuracy of any representations and warranties of Lessee under 
this Lease, (ii) the non-fulfillment or nonperformance of any covenant or agreement 
of Lessee in this Lease, (iii) the negligence or willful misconduct of Lessee or its 
representatives and agents in the performance of their respective obligations under 
this Lease, or (iv) the Release or the presence of Regulated Substances caused by 
Lessee in, on or under the Premises during the Lease Term. 

 
10.2 Notice of Claim.   
 

Subject to the terms of this Lease and upon obtaining knowledge of a claim for which it 
is entitled to indemnity under this Article 10, the Indemnitee shall, within thirty (30) days of 
obtaining such knowledge, deliver a Notice of Claim to the Indemnitor.  The failure to provide 
(or timely provide) a Notice of Claim will not affect the Indemnitee’s rights  to indemnification; 
provided, however, the Indemnitor is not obligated to indemnify the Indemnitee for the increased 
amount of any Loss which could otherwise have been payable to the extent that the increase 
resulted from the failure to deliver a timely Notice of Claim. 
 
10.3 Defense of Third Party Claims. 
 

The Indemnitor shall defend, in good faith and at its own expense, any claim or demand 
set forth in a Notice of Claim relating to a third party claim, and the Indemnitee, at its expense, 
may participate in the defense, unless (a) the Indemnitor chooses counsel not reasonably 
acceptable to the Indemnitee or (b) the Indemnitor does not pursue with reasonable diligence 
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such defense, in which case the Indemnitee’s participation shall be at the Indemnitor’s expense.  
The Indemnitee shall have a right to notice of any settlement, and the Indemnitor shall not 
execute or otherwise agree to any consent decree which provides for other than monetary 
payment within such Party’s sole ability to pay without the Indemnitee’s prior written consent, 
which consent shall not be unreasonably withheld, delayed or conditioned.  Notwithstanding the 
foregoing, the Indemnitee shall have the right to pay or settle any such claim; provided that in 
such event it shall waive any right to indemnity therefore by the Indemnitor.  If the Indemnitor 
elects not to defend or settle such proceeding, claim or demand and the Indemnitee defends, 
settles or otherwise deals with any such proceeding, claim or demand, the Indemnitee shall 
provide thirty (30) days’ advance written notice of any settlement, which settlement may be 
without the consent of the Indemnitor, to the Indemnitor and will act reasonably and in 
accordance with its good faith business judgment.  The Parties shall cooperate fully with each 
other in connection with the defense, negotiation or settlement of any such legal proceeding, 
claim or demand. 

 
10.4 Access to Information. 
 

If any claim is made by a third party against an Indemnitee, the Indemnitee shall use its 
Reasonable Commercial Efforts to make available to the Indemnitor those partners, members, 
directors, officers, commissioners and employees whose assistance, testimony or presence is 
necessary to assist the Indemnitor in evaluating and in defending such claims, provided, 
however, that any such access shall be conducted in such a manner as not to interfere 
unreasonably with the operations of the business of the Indemnitee. 

 
10.5 Reduction for Insurance and Other Recovery. 
 

The indemnities set forth at Section 10.1 above shall be without regard to whether an 
Indemnitee may also have a claim against a third party for any of the Losses.  The gross amount 
which an Indemnitor is liable to, for, or on behalf of the Indemnitees shall be reduced by any 
insurance proceeds, payments received in respect of a judgment or settlement or other amounts 
actually recovered by or on behalf of the Indemnitees related to the Loss.  If an Indemnitee shall 
have received or shall have paid on its behalf an indemnity payment hereunder in respect of a 
Loss and shall subsequently receive directly or indirectly insurance proceeds, payments in 
respect of a judgment or settlement or other amounts in respect of such Loss, then the Indemnitee 
shall pay to the Indemnitor all such amounts received or, if less, the amount of the indemnity 
payment. 

 
10.6 Survival. 
 

The provisions of this Article 10 shall survive the termination or expiration of this Lease 
with respect to events or circumstances occurring or existing prior to such termination or 
expiration of this Lease. 
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ARTICLE 11.  Condemnation 

11.1 Condemnation. 
 

If, as a result of a condemnation proceeding, all or substantially all of the Premises or all 
or substantially all of the Improvements shall be taken, this Lease and all right, title and interest 
of Lessee hereunder shall cease and come to an end on the earlier of the date on which 
possession is taken by the condemning authority or the date of vesting of title pursuant to such 
condemnation proceeding, and Lessee shall have no liability hereunder for any Rent or other 
obligation accruing hereunder after such date.   All sums, including damages and interest, 
awarded in such condemnation proceeding for the fee or leasehold or both shall be applied in 
payment of the following items: 

 
a) Lessee shall receive the value of the Facility and the Improvements, loss of goodwill 

and/or revenues from the operation of the Facility, the value of its equipment and 
personal property, and its relocation and moving expenses. 

 
b) Lessor shall receive the portion of the award attributable to the value of the Premises 

taken, valued exclusive of the Facility and any of the Improvements and as if 
unencumbered by this Lease. 

 
11.2 Partial Taking. 

 
If less than all or substantially all of the Premises shall be taken in any condemnation 

proceeding, this Lease shall terminate as to the portion of the Premises so taken on the earlier of 
the date on which possession is taken by the condemning authority or the date of vesting of title 
pursuant to the condemnation proceeding.  In the event, and only in the event, that the remainder 
of the Premises not so taken cannot reasonably or practicably be repaired or reconverted so as to 
permit the economic use thereof by Lessee for the Intended Use, this Lease shall terminate as to 
such remainder of the Premises on the earlier of the date on which possession is taken by the 
condemning authority of the condemned portion of the Premises or the date of vesting of title to 
said portion of the Premises pursuant to such proceeding.  In the event of such a partial taking, 
the Rent shall be reduced in proportion to the number of acres, or portion thereof, taken from the 
Premises, and all sums, including damages and interest, awarded in such condemnation 
proceeding for the fee or leasehold or both shall be applied in payment of the following items: 

 
a) Lessee shall receive the value of the Facility and the Improvements, or portion 

thereof, so taken, a sum attributable to that portion of the award constituting 
severance damages for the restoration, repair, redesign or remodeling of the Facility, 
and loss of goodwill and/or revenues from the operation of the Facility, and the value 
of its equipment and personal property so taken. 

 
b) Lessor shall receive the portion of the award attributable to the value of the portion of 

the Premises so taken, valued exclusive of the Facility and any of the Improvements 
and as if unencumbered by this Lease. 
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ARTICLE 12.  Assignments and Liens 

12.1 Assignment by Lessor. 
 

Lessor shall have no right to assign its rights and obligations under this Lease without 
prior written consent of Lessee, which consent shall not be unreasonably withheld, delayed or 
conditioned.  Any assignment by Lessor which does not comply with the provisions of this 
Section 12.1 shall be null and void.  No consent by Lessee to any assignment by Lessor shall 
constitute consent to any subsequent assignment by Lessor. 

 
12.2 Assignment by Lessee. 
 

Lessee shall have no right to assign its rights and obligations under this Lease without the 
prior written consent of Lessor, which consent shall not be unreasonably withheld, delayed or 
conditioned, except that Lessee may assign this lease without the consent of Lessor (a) to any 
Affiliate, (b) to any or both Lessee Members, (c) to any Affiliate of one or both of the Lessee 
Members, (d) to a special purpose entity organized by Lessee, the Lessee Members, or the 
Affiliates of Lessee or the Lessee Members for purposes of owning and financing the Facility, or 
(e) subject to Section 12.3 hereof, to any Financing Party as security.  Except in the case of any 
assignment to a Financing Party, no assignment by Lessee of this Lease for any purpose 
whatsoever shall be valid until all obligations of the assignor hereunder shall have been assumed 
by the assignee by a written agreement delivered to Lessor, and upon such assumption, the 
assigning Party shall be relieved of responsibility for and released from any obligations under 
this Lease thereafter accruing.  Any assignment by Lessee which does not comply with the 
provisions of this Section 12.2 shall be null and void.  No consent by Lessor to any assignments 
by Lessee shall constitute consent to any subsequent assignment by Lessee, except as set forth in 
Section 12.4. 

 
12.3 Subleases and Encumbrances. 
 

Except for temporary licenses and lesser interests granted from time to time by Lessee to 
third parties providing services, goods and/or supplies to the Premises, Lessee shall not enter into 
any Subleases with respect to the Premises or any portion thereof, other than, with Lessor’s prior 
written consent, which shall not be unreasonably withheld, conditioned or delayed, any financing 
lease in connection with the development, construction or permanent financing of the Facility 
with one or more Financing Parties.  Upon prior written notification to Lessor, Lessee shall have 
the right to mortgage, assign, pledge, hypothecate or otherwise encumber the whole or any part 
of Lessee’s interest in this Lease as security for a loan without Lessor’s prior written consent, to 
one or more Financing Parties.  Lessor agrees to cooperate with reasonable requests made by any 
Financing Party for amendments to or modifications of this Lease that do not change material 
terms of this Lease, including economic terms which are deemed material, and are otherwise 
reasonably acceptable to Lessor.  Lessor further agrees, in connection with any Leasehold 
Mortgage, to execute and deliver an agreement among Lessee, Lessor and the Financing Parties 
(a “Consent and Agreement”) consenting and agreeing to such Leasehold Mortgage, in a form 
reasonably requested by the Financing Parties.  Lessor also agrees to furnish the Financing 
Parties with such other documents, including an opinion of legal counsel, as may be reasonably 
requested by the Financing Parties. 
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12.4 Provisions With Respect to Leasehold Mortgage. 
 

a) Termination and Events of Default.  During the continuance of any Leasehold 
Mortgage and until such time as the lien of the Leasehold Mortgage has been 
extinguished, Lessor agrees as follows (which agreement may be further set forth 
or modified in the Consent and Agreement for the direct benefit of the Financing 
Parties): 

 
i. Lessor shall not agree to any mutual termination nor accept any surrender of 

this Lease, nor shall Lessor consent to any material amendment or modification 
of this Lease, without the prior written consent of the Person or Persons 
appointed by the Financing Parties from time to time to act as their agent (the 
“Financing Agent”), unless otherwise expressly permitted by the terms of the 
Consent and Agreement; provided, however, that Lessee shall notify and 
obtain such prior written consent from the Financing Agent prior to entering 
into any termination, material amendment or modification of this Lease. For 
the purpose of this provision, material amendment or modification shall mean 
any amendments or modifications increasing by more than ten percent (10%) 
the Base Rent or negatively impacting on more than ten percent (10%) of the 
Premises. 

 
ii. Any and all Financing Parties shall have the right, but not the obligation, at any 

time prior to termination of this Lease and without payment of any penalty, to 
pay any of the Rents due hereunder, to effect any insurance, to pay any Taxes, 
to make any repairs and improvements, to do any other act or thing required of 
Lessee hereunder, and to do any act or thing which may be necessary and 
proper to be done in the performance and observance of the agreements, 
covenants and conditions hereof to prevent termination of this Lease.  All 
payments so made and all things so done and performed by any Financing 
Party shall be as effective to prevent a termination of this Lease as the same 
would have been if made, done and performed by Lessee. 

 
iii. Notwithstanding any provision of this Lease to the contrary, should any Event 

of Default as to Lessee occur under this Lease, the Financing Parties shall have 
the opportunity (but not the obligation) to pursue any and all of the following 
courses of action before Lessor shall have any right to terminate this Lease, 
and Lessor shall not terminate this Lease unless Lessor shall have given the 
Financing Agent written notice setting forth the nature of the Event of Default 
as to Lessee (a “Lessee Default Notice”) and one or more of the Financing 
Parties shall have failed to do at least one of the following, to the extent and 
within the times required herein. 

 
1) The Financing Parties shall have one hundred and eighty (180) days after 

receipt by the Financing Agent of a Lessee Default Notice, and, if the 
Event of Default by Lessee is such that possession of the Premises may be 
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reasonably necessary to remedy the Event of Default, a reasonable time 
after the expiration of such one hundred and eighty (180) day period, 
within which to commence and diligently remedy the Event of Default by 
Lessee; or 

 
2) The Financing Parties shall have one hundred and eighty (180) days after 

receipt by the Financing Agent of a Lessee Default Notice to acquire the 
leasehold estate created by this Lease (the “Leasehold Estate”) in the 
name of one or more of the Financing Parties through a conveyance in lieu 
of foreclosure, following which conveyance the Event of Default shall be 
remedied as and to the extent required under Section 12.4 a) vi) below; or 

 
3) The Financing Parties shall have one hundred and eighty (180) days after 

receipt by the Financing Agent of a Lessee Default Notice to commence 
foreclosure or other applicable proceedings with respect to the Leasehold 
Estate and a reasonable time thereafter within which to acquire the 
Leasehold Estate through such foreclosure proceedings or through a 
conveyance in lieu of foreclosure or other consensual means; provided (y) 
such foreclosure or other applicable proceedings shall be diligently pursued 
and upon completion thereof, or upon conveyance of the Leasehold Estate 
in lieu of foreclosure, the Event of Default shall be remedied as and to the 
extent required under Section 12.4 a) v) below, and (z) within one hundred 
and eighty (180) days of the receipt by the Financing Agent of the Lessee 
Default Notice one or more of the Financing Parties shall have fully cured 
any Event of Default by Lessee in the payment of any monetary obligations 
of Lessee under this Lease, including any Base Rent and Additional Rent 
due and payable hereunder, and also shall, pending the completion or 
abandonment of such foreclosure proceedings, continue to pay currently 
such monetary obligations as and when the same are due; and 

 
4) In the event of any emergency during the one hundred and eighty (180) day 

periods described in Section2 12.4 a) iii) 1), 2) and 3) above, Lessor shall 
have the right to enter onto the Premises to remedy any Event of Default by 
Lessee which is creating such emergency, at the expense of Lessee, and 
any expense reasonably incurred by Lessor in remedying any such Event of 
Default by Lessee which creates such emergency, shall be a monetary 
obligation of Lessee for purposes of Section 12.4 a) iii) 3) above. 

 
iv. If any Financing Parties are prohibited, by any process or injunction issued by 

any court or by reason of any action by any court having jurisdiction of any 
bankruptcy or insolvency proceeding involving Lessee, from commencing or 
prosecuting foreclosure proceedings as set forth above, then the time specified 
in this Section 12.4 a) for commencing, prosecuting or completing such 
foreclosure proceedings shall be extended by a period of time equal to the 
period of such prohibition. 
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v. Notwithstanding any provision of this Lease to the contrary, no foreclosure 
proceedings nor any foreclosure sale of the Leasehold Estate to any Person 
pursuant to a Leasehold Mortgage, nor any conveyance of the Leasehold Estate 
from Lessee to any Financing Party or other Person through, or in lieu of, a 
foreclosure sale, nor any subsequent transfer from a Financing Party to another 
Person, shall require the consent of Lessor or constitute a breach of any 
provision of, or an Event of Default by Lessee under, this Lease; provided that 
Lessor shall at all times after any such foreclosure sale or conveyance retain all 
of its rights and remedies under this Lease and in respect of any breach thereof.  
Upon any such foreclosure sale or other conveyance or transfer, Lessor shall 
recognize the purchaser or other transferee as, and such purchaser or other 
transferee shall for all purposes be considered to be, the Lessee hereunder, and 
such purchase or other transferee shall (subject to Section 12.4 a) vi) below) be 
liable for the full and timely performance of all of the Lessee’s obligations first 
required to be performed hereunder after the date of the sale or conveyance. 

 
vi. In the event a Financing Party becomes the Lessee under this Lease, or any 

new lease is obtained pursuant to Section 12.4 b) below, such Financing Party 
shall not be liable for any obligations of Lessee under this Lease or such new 
lease required to be performed after the Financing Party has transferred 
ownership of the Leasehold Estate to another Person, and such Financing Party 
shall be liable for the obligations of Lessee under this Lease or such new lease 
only for the period of time that such Financing Party remains as Lessee 
thereunder.  Without in any manner limiting the provisions of this Lease, in the 
event any Financing Party subsequently assigns or transfers its interest under 
this Lease after acquiring the same by foreclosure or deed in lieu of foreclosure 
or subsequently assigns or transfers its interest under any new lease obtained 
pursuant to Section 12.4 b) below, and in connection with any such assignment 
or transfer, such Financing Party takes back a mortgage or deed of trust 
encumbering such leasehold interest to secure a portion of the purchase price 
payable to such Financing Party for such assignment or transfer, then such 
mortgager  or deed of trust shall be considered to be a Leasehold Mortgage 
hereunder, and such Financing Party shall continue to be entitled to receive the 
benefit of and to enforce the provisions of this Section 12.4 and any other 
provisions of this Lease intended for the benefit of the holder of a Leasehold 
Mortgage. 

 
b) Rejection in Bankruptcy.   

 
If this Lease is rejected in or as a result of any bankruptcy, insolvency, or 
reorganization proceeding or if this Lease shall terminate prior to the expiration of the 
Lease Term for any reason without the consent of the Financing Agent, unless in 
accordance with Section 12.4 a) above, Lessor agrees that any Financing Party shall 
have the right, for a period of one hundred and eighty (180) days subsequent to the 
rejection or termination, to receive from Lessor a new lease covering the Premises 
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and all rights, estates and interests covered by this Lease, subject to the following 
terms and conditions: 

 
i. The new lease shall be for a term to commence upon such early termination of 

this Lease and shall have as the fixed date for the expiration thereof the same 
date stated in this Lease as the fixed date for the expiration of this Lease, subject 
to extension as provided in this Lease.  The rent for the new lease shall be the 
same as would have been applicable during such term under the provisions of 
this Lease, had the Lease not so terminated; and all of the terms, covenants, 
conditions, and provisions of such new lease shall be the same as the terms, 
covenants, conditions, and provisions of this Lease, except that (other than as 
set forth in the following sentence) the lessee under the new lease shall not be 
liable for the performance of any obligation required to be performed under this 
Lease prior to the date of the new lease.  The lessee under the new lease shall be 
obligated to remedy any Events of Default of Lessee occurring under this Lease 
and not theretofore remedied by a Financing Party, excepting only any such 
Events of Default which by the nature thereof cannot be remedied.  The remedy 
of any such Event of Default which does not reasonably require possession of 
the Premises shall be effected within sixty (60) days after the date of the new 
lease.  The remedy of any other such Event of Default shall be completed as 
soon as reasonably practicable after the date of the new lease. 

 
ii. If any Financing Party shall elect to demand a new lease within such one 

hundred and eighty (180) day period as set forth above, it shall give written 
notice to Lessor of such election.  Lessor shall thereupon, within ten (10) days 
of such notice, execute such new lease with the most senior Financing Party 
making such election. 

 
iii. Any lessee under any such new lease shall, at the time of the execution and 

delivery of such new lease, pay to Lessor all sums owing by Lessee to Lessor 
under the terms of this Lease immediately prior to the termination of this Lease, 
as well as all sums which would have become payable hereunder by Lessee to 
Lessor to the date of execution and delivery of such new lease, had this Lease 
not terminated, and which remain unpaid at the time of the execution and 
delivery of such new lease; provided, however, that such lessee shall be given 
credit for any net rents and other performance actually collected or received in 
the meantime by Lessor from any subleases or other parties in possession of the 
Premises. 

 
iv. Any such new lease as herein contemplated may, at the option of such 

Financing Party, be entered into with any Person designated by the Financing 
Party, and no Financing Party shall be liable or responsible for the performance 
of such designee’s obligations under the new lease. 
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ARTICLE 13.  Events of Default 

13.1 Definition. 
 

An Event of Default under this Lease shall be deemed to exist with respect to a Party 
upon the occurrence of any one or more of the following events: 

 
a) Failure by a Party hereunder to make payment of any amount due to the other Party 

under this Lease, which failure continues for a period of sixty (60) days after receipt 
of written notice of such nonpayment; 

 
b) Failure by a Party hereunder to perform fully any other material obligation under this 

Lease, if such Party does not cure such failure within one hundred and eighty (180) 
days of the date of receipt of written notice from the other Party demanding such cure 
(or within such longer period of time, as is reasonably necessary to accomplish such 
cure, if it cannot be reasonably accomplished within such one hundred and eighty 
(180) day period and such party diligently commences such cure in such period and 
continues such cure to completion). 

 
c) Breach by a Party of any material representation or warranty of such Party set forth in 

this Lease, if within thirty (30) days following receipt of written notice from the other 
Party demanding such cure, the defaulting Party does not cure such breach by curing 
the facts underlying such incorrect representation or warranty so as to make such 
incorrect representation or warranty correct (or, if such breach is curable, within such 
longer period of time, not to exceed a maximum cure period of one hundred and 
eighty (180) days, as is reasonably necessary to accomplish such cure without 
Material Adverse Effect on the other Party, if the cure cannot be reasonably 
accomplished within such thirty (30) day period and the defaulting Party diligently 
commences and completes such cure in such longer period); 

 
d) If by order of a court of competent jurisdiction, a receiver or liquidator or trustee of a 

Party or of any of the property of a Party shall be appointed, and such receiver or 
liquidator or trustee shall not have been discharged within a period of ninety (90) 
days; or if by decree of such a court, a Party shall be adjudicated bankrupt or 
insolvent or any substantial part of the property of such Party shall have been 
sequestered, and such decree shall have continued undischarged and unstayed for a 
period of ninety (90) days after the entry thereof; or if a petition to declare bankruptcy 
or to reorganize a Party pursuant to any of the provisions of the Bankruptcy Code, as 
it now exists or as it may hereafter be amended, or pursuant to any other similar state 
statute applicable to such Party, as now or hereafter in effect, shall be filed against 
such Party and shall not be dismissed or contested within ninety (90) days after such 
filing; or  

 
e) If a Party shall file a voluntary petition in bankruptcy under any provision of any 

federal or state bankruptcy law or shall consent to the filing of any bankruptcy or 
reorganization petition against it under any similar law; or, without limitation of the 



 

25 

generality of the foregoing, if a Party shall file a petition or answer or consent seeking 
relief or assisting in seeking relief in a proceeding under any of the provisions of the 
Bankruptcy Code, as it now exists or as it may hereafter be amended, or pursuant to 
any other similar state statute applicable to such Party, as now or hereafter in effect, 
or an answer admitting the material allegations of a petition filed against it in such a 
proceeding; or if a Party shall make a general assignment for the benefit of its 
creditors; or if a Party shall admit in writing its inability to pay its debts generally as 
they become due; or if a Party shall consent to the appointment of a receiver or 
receivers, or trustee or trustees, or liquidator or liquidators of it or of all or any part of 
this property. 

 
13.2 Lessor’s Remedies. 
 

Subject to the provisions of Section 12.4 regarding the rights of Financing Parties, in the 
event of any Event of Default by Lessee hereunder, and provided that Lessor uses commercially 
reasonable efforts to relet the Premises, Lessor shall have the right to exercise any one or more of 
the rights available to a Lessor of non-residential  real property under the laws of the State of 
Washington, consecutive or concurrently, including, without limitation, the right to seek an 
injunction or injunctions to prevent breaches and to seek specific performance of the covenants, 
agreements, rights and options contained in this Lease, in addition to the right to pursue any 
remedy under this Lease, or now or hereafter existing under applicable law or in equity. 

 
13.3 Lessee’s Remedies. 
 

In the event of an Event of Default by Lessor hereunder, Lessee shall have the right to 
exercise any one or more of the rights available to a lessee of non-residential real property under 
the laws of the State of Washington, consecutively or concurrently, including, without limitation, 
the right to seek an injunction or injunctions to prevent breaches and to seek specific 
performance of the covenants, agreements, tights and options contained in this Lease, in addition 
to the right to pursue any remedy under this lease, or now or hereafter existing under applicable 
law or in equity. 

 
13.4 Remedies Not Exclusive. 
 

The rights and remedies herein provided in case of an Event of Default shall not be 
exclusive but shall, to the extent permitted by Law, be cumulative and in addition to all other 
rights and remedies existing at Law, in equity or otherwise, except those rights and remedies 
which have been waived or relinquished by the Parties, as provided in Section 13.5 or elsewhere 
in this Lease.  No delay or omission of a Party to exercise any right or remedy accruing upon any 
Event of Default shall impair any such right or remedy or constitute a waiver of such default or 
an acquiescence therein.  Every right and remedy given by this Lease or by Law to a Party may 
be exercised from time to time, and as often as may be deemed expedient, by such Party. 
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13.5 No Consequential Damages. 
 

The Parties agree that it is the intent that notwithstanding anything to the contrary 
contained herein, neither Lessor nor Lessee, nor their respective officers, directors, partners, 
members, trustees, commissioners, beneficiaries, shareholders, agents, employees, contractors or 
Affiliates, respectively, shall be liable to the other Party or to its Affiliates, officers, directors, 
shareholders, partners, members, trustees, commissioners, beneficiaries, agents, employees, 
contractors, successors or assigns, for claims for incidental, special, indirect, punitive or 
consequential damages of any nature connected with or resulting from performance or non-
performance of this Lease, including claims in the nature of lost revenue, income or profits, 
losses, damages or liabilities under any financing, lending, construction or other contracts, 
agreements or arrangements to which either party irrespective of whether such claims are based 
upon negligence, strict liability, contract, operation of law or otherwise. 

ARTICLE 14.  Ownership and Removal of Improvements 

14.1 Ownership of Improvements. 
 

This Lease is a ground lease.  Title to the Improvements has been and is reserved to 
Lessee and remains the sole property of Lessee, except as otherwise expressly provided in 
Section 14.5 below.  Lessee may add or remove all or any portion of the Improvements, or any 
part thereof, at any time and from time to time during the Lease Term and during the one (1) year 
period contemplated in Section 14.5, irrespective of the manner or method of attachment of the 
same to the Premises. 

 
14.2 Severance of Improvements. 
 

The Parties agree that the Improvements and all equipment at any time acquired by 
Lessee and located on the Premises has been severed by this Lease and the intention of the 
Parties and shall remain severed from the Premises, shall be considered with respect to the 
interests of the Parties as the personal property of Lessee and, even though attached to or affixed 
to or installed upon the Premises, shall not be considered to be fixtures or a part of the Premises 
or the Improvements and shall not be or become subject to the lien of any mortgage or deed of 
trust heretofore or hereafter placed on the Premises or the Improvements by Lessor.  Lessor 
waives any rights it may have under the laws of the State of Washington arising under this Lease 
or otherwise to any lien upon, or any right to distress or attachment upon, or any other interest in, 
any item constituting part of the Facility or any equipment and other property at any time 
acquired by Lessee and located on the Premises.  Lessor acknowledges that Lessee is the 
equitable and beneficial owner of the Facility and all equipment and other property at any time 
acquired by Lessee and located on the Premises and covenants and agrees that, subject to  
Section 14.5 hereof, prior to the expiration of this Lease and during the one (1) year period 
contemplated in Section 14.5.  Lessee shall have the right to remove, from time to time, the 
Facility or any part thereof or any equipment and other property at any time acquired by Lessee 
and located on the Premises, from the Premises and Lessor hereby waives any claim it might 
have against Lessee for waste by virtue of such removal. 
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14.3 Alteration of Improvements. 
 

At any time, and from time to time, during the Lease Term, Lessee may, but is not 
obligated to, construct or otherwise make Improvements on the Premises and may demolish, 
remove, replace, alter, relocate, reconstruct or add to any of its Improvements on the Premises, in 
whole or in part, and modify or change the contour and/or grade of the Premises.  Lessee agrees 
that any modification or change to the contour and/or grade of the Premises reasonably necessary 
for the permitted operations of the Facility shall have no material adverse effect on Lessor.  All 
salvage shall belong to Lessee.  Lessee shall notify Lessor in writing of Lessee’s intent to make 
proposed additions or alterations to any Improvements or to the contour and/or grade of the 
Premises concurrently with Lessee’s making application for any Permits or Governmental 
Approvals needed in connection with such proposed activities. 

 
14.4 Alterations Required by Law. 
 

If any alterations, additions, improvements, repairs or renewals shall be required in or to 
the Premises or any part thereof by any Laws, Lessee shall notify Lessor of the need to perform 
such work at least twenty (20) days prior to the commencement of such work.  Such work shall 
be done by, and the cost thereof borne by Lessee, and such work shall be performed in a good 
and workmanlike manner in compliance in all material respects with all applicable Laws. 

 
14.5 Surrender:  Removal of Improvements. 
 

Within one (1) year following (a) the expiration of the Lease Term and any Renewal 
Terms, or (b) any earlier termination of this Lease, unless otherwise agreed to by Lessor, Lessee 
shall decommission the Facility and remove all of the Improvements from the Premises, and all 
other facilities and equipment, provided Lessee shall not be obligated to remove any 
Improvements on the Premises at or below final grade, so long as any Improvements Lessee 
proposes to leave in place are in a “clean close condition” as that term is commonly used in the 
industry; and provided, further, Lessee shall only be required to evacuate, cap and seal, to 
Lessor’s reasonable satisfaction, underground pipelines in the Premises.  The Premises shall be 
returned by Lessee, at the sole cost of Lessee, to substantially the same condition as existed on 
the Effective Date, except that (i) Lessee shall have no obligation to replace any road, railroad 
track, cooling pond or building that existed on the Premises on the Effective Date of this Lease 
which has been previously relocated, and (ii) Lessee shall be permitted to leave any concrete 
pads on the Premises.  If Lessee fails to decommission the Facility and remove all Improvements 
within one (1) year following the expiration of the Lease Term or any earlier termination of this 
Lease, then Lessor shall have the right, at its election, in addition or in the alternative to its other 
rights with respect to the same, to deem such Improvements abandoned and retain the same as its 
property, or dispose of the same without accountability in such manner as Lessor may see fit. In 
the event Lessee abandons the Improvements as described herein and Lessor consents to such 
abandonment, Lessee shall execute any documents reasonably requested by Lessor to evidence 
the transfer of title thereto to Lessor as provided herein. 
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ARTICLE 15.  Quiet Enjoyment:  Lessor’s Access Rights to the Premises 
 

15.1 Quiet Enjoyment. 
 

Lessee shall enjoy the peaceful and quiet use, possession and enjoyment of the Premises, 
together with unrestricted access and access to all necessary water, waste water and sewage 
systems and resources necessary for the operation of the Facility, without hindrance or 
disturbance by Lessor or any Persons claiming by, through or under Lessor, subject only to the 
terms hereof and matters of record title.  Lessor shall not directly or indirectly create any lien, 
encumbrance, security interest or mortgage on any of the Premises or any interest therein, and in 
any event, any such interest shall be expressly or by operation of law subject and subordinate to 
this Lease. 

 
15.2 Lessor’s Right to Entry. 
 

Lessor shall have the right at reasonable times and upon reasonable notice to enter into 
and upon the Premises solely for the purpose of inspecting Lessee’s compliance with this Lease.  
Lessor shall at all times be accompanied by an employee, agent or representative of Lessee while 
on the Premises and such entry and access shall in no event unreasonably interfere with Lessee’s 
operation of the Facility.  Without limiting the foregoing, Lessee shall have the right to restrict 
Lessor or its employees from areas in the Facility and on the Premises which Lessee deems in its 
sole discretion to be dangerous or hazardous or which contain proprietary or confidential 
technology, material, documents, or records. Reasonable notice in this Section 15.2 shall mean at 
least 24 hours, unless emergency requires a shorter time. 

 
 15.3 Regulated Substances. 
 

a) In the event of a Regulated Substances Occurrence, as defined in Section 15.3 d) 
below, Lessee shall, upon demand of Lessor, and at Lessee’s sole cost and expense, 
promptly take all actions to remediate the Premises from the effects of a Regulated 
Substances Occurrence that are required by any Environmental Laws or that are 
reasonably necessary to mitigate Environmental Damages, as defined in Section 15.3 
c) below, provided that Lessee may remediate the Premises in the most cost-effective 
manner provided for under applicable Environmental laws. 

 
b) If Lessee shall receive written notice directly from a third party threatening any claim, 

suit, action or proceeding concerning any actual, alleged, suspected or threatened 
violation of Environmental Laws, or liability for Environmental Damages in 
connection with the Premises or past or present activities of any person thereon, 
including but not limited to, written notice concerning any actual or threatened 
investigation, inquiry, lawsuit, claims, citation, directive, summons, proceeding, 
complaint, notice, order, writ, or injunction, relating so same, then Lessee shall 
deliver to Lessor, within fifteen (15) days of the receipt of such written notice by 
Lessee, a written description of said violation, liability, correcting information, or 
actual or threatened event or condition, together with copies of any documents 
evidencing same.  Mere receipt of such notice shall not be deemed to create any 
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obligation on the part of Lessor to defend or otherwise respond to any such 
notifications. 

 
c) “Environmental Damages” means all claims, demands, judgments, damages, losses, 

penalties, fines, liabilities (including strict liability), encumbrances, liens, costs, and 
expenses of investigation and defense of any claim, whether or not such claim is 
ultimately defeated, and of any good faith settlement of judgment, of whatever kind 
or nature, contingent or otherwise matured or unmatured, foreseeable or 
unforeseeable, including, without limitation, reasonable attorneys’ fees and 
disbursements and consultants’ fees, any of which are incurred as a result of a 
Regulated Substances Occurrence. 

 
d) “Regulated Substances Occurrence” means any Release of any Regulated Substances 

on or under the Premises caused by Lessee or any contractor of Lessee that occurs 
during the Lease Term, and any migration of any Regulated Substances from the 
Premises that occurs during the Lease Term, as a result of any such release, disposal 
or discharge of Regulated Substances on or under the Premises during the Lease 
Term, but expressly excluding any migration of Regulated Substances to the Premises 
from off-site or adjacent real property owned by Lessor or third parties, including the 
remainder of the Industrial Park. 

ARTICLE 16.  Notices 

16.2 Writing. 
 

Any notice, demand, offer or other written instrument required or permitted to be given 
pursuant to this Lease shall be in writing signed by the Party giving such notice and shall, to the 
extent reasonably practicable, be sent by telefacsimile or confirmed e-mail (confirmed by a 
mailed or courier copy received within five (5) days), and if not reasonably practicable to send 
by telefacsimile, then by hand delivery, overnight courier or registered or certified mail, return 
receipt requested, to the other Party at such address as set forth below. 

 
If delivered to Lessor to: 
  
Port of Shelton 
21 West Sanderson Way 
Shelton, Washington 98584 
Attention: John F. Dobson, Executive Director 
Telephone:  (360) 426-1151 
Telefacsimile: (360) 427-0231 
E-Mail: johnd@portofshelton.com 
 
With a copy to:  
Charles H. Houser III 
1800 Cooper Point Rd. SW Ste 15 
Olympia, Washington 98502 
Telephone:  (360) 754-8028 
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Telefacsimile: (360) 357-2844 
E-Mail:  shouser@mindspring.com 
 
If delivered to Lessee: 
 
[ADAGE Mason LLC] 
225 Wilmington West Chester Pike 
Suite 302 
Chadds Ford, Pennsylvania 19317 
Attention:  F. Reed Wills, President 
Telephone: (610) 358-3404 
Telefacsimile: (610) 358-3403 
E-mail: Reed.Wills@duke-energy.com 
 
With a copy to:   
 
ADAGE LLC 
225 Wilmington West Chester Pike 
Suite 302 
Chadds Ford, Pennsylvania 19317 
Attention:  Richard J. Squadron, Esq., Counsel 
Telephone: (610) 358-4791 
Telefacsimile: (610) 358-3403 
E-mail: Richard. Squadron@duke-energy.com 
 
Each Party shall have the right to change the place to which notice shall be sent or 

delivered or to specify one additional address to which copies of notices may be sent, in either 
case by similar notice sent or delivered in like manner to the other Party. 
 
16.2 Timing of Receipt. 
 

Without limiting any other means by which a Party may be able to prove that a notice has 
been received by the other Party, a notice shall be deemed to be duly received: 

 
a) If delivered by hand or overnight courier on the date when received at the address of 

the recipient; 
 

b) If sent by registered or certified mail, on the date of the return receipt; or 
 
c) If sent by facsimile or e-mail, upon receipt by the sender of an acknowledgment or 

transmission report generated by the machine from which the facsimile or e-mail was 
sent indicating that the facsimile or e-mail was sent it its entirety and received at the 
recipient’s telefacsimile number. 
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ARTICLE 17.  Force Majeure 

17.1 Force Majeure Event. 
 

The term “Force Majeure Event” shall mean any cause beyond the reasonable control of, 
and not due to the fault or negligence of, the Party affected, and which could not have been 
avoided by such Party’s reasonable due diligence, including, as applicable, acts of God, drought, 
flood, landslide, earthquake, hurricane, tornado, storm or other unusually adverse weather 
condition, fire, lightning, epidemic, war, blockade, riot, civil disturbance, famine, sabotage, 
explosions, theft, casualty, embargo, third party strikes, lockouts or other third party labor 
difficulties, restrictions or restraints imposed by a change in the Law by any legislature or any 
regulatory authority or other Governmental Authority delays or failures in transportation or 
shipwreck, the existence of Regulated Substances, toxic materials or other dangerous materials 
or unforeseen subsurface conditions (other than by an unexcused release by the affected Party of 
any predecessor in interest) which interrupts or prohibits the operation of the Facility or the 
performance of the transactions and activities contemplated under this Lease, orders or 
judgments of any Governmental Authority, and the absence, suspension, termination, 
interruption, delay in issuance, denial, or failure of renewal of any Permit for which timely and 
proper application had been made.  Force Majeure Events include the failure of a contractor, 
subcontractor, vendor or other third party to furnish labor, services, materials or equipment in 
accordance with its contractual obligations (but solely to the extent such failure is itself due to a 
Force Majeure Event of the type described in this definition) and include, as to Lessee, any shut-
down or outage with respect to the Facility caused by a failure for any reason of any third party’s 
electric transmission, interconnect, feedstock supply and/or gas distribution systems. 

 
17.2 Excused Performance. 
 

Each Party shall be excused from performance hereunder and shall not be considered to 
be in default or be liable in damages or otherwise with respect to any obligation hereunder, 
except the obligation to pay money in a timely manner for liabilities actually incurred, if and to 
the extent that its failure of, or delay in, performance is due to a Force Majeure Event; provided 
that: 

 
a) Such Party gives the other Party written notice describing the particulars of the Force 

Majeure Event, including the expected duration, as soon as is reasonably practicable, 
but in no event later than ten (10) days after the occurrence of such event; 

 
b) The suspension of performance is of no greater scope and of no longer duration than 

is reasonably required by the Force Majeure Event; 
 
c) The Party affected by the Force Majeure Event uses all reasonable efforts to mitigate 

the effects thereof, including renting or providing temporary facilities or equipment; 
 
d) No obligations of the Party which arose before the occurrence causing the suspension 

of performance are excused as a result of the occurrence; and 
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e) When the Party is able to resume performance of its obligations under this Lease, 
such Party shall give the other Party written notice to that effect and shall promptly 
resume performance hereunder. 

 
17.3 Burden of Proof. 
 

If the Parties are unable in good faith to agree that a Force Majeure has occurred, the 
Party claiming a Force Majeure Event shall have the burden of proof as to whether such Force 
Majeure Event has occurred and the extent thereof. 

ARTICLE 18.  Miscellaneous 

18.1 Amendments. 
 

No change, amendment or modification of this Lease shall be valid or binding upon the 
Parties unless such change, amendment or modification shall be in writing and duly executed by 
both Parties and in compliance with Section 12.4 a) i) of this Lease. 

 
18.2 Captions. 
 

The captions contained in this Lease are for convenience and reference only and in no 
way define, describe, extend or limit the scope or intent of this Lease or the intent of any 
provision contained herein. 

 
18.3 Severability. 
 

The invalidity of one or more phrases, sentences, clauses or Sections contained in this 
Lease shall not affect the validity of the remaining portion of this Lease so long as the material 
purposes of this Lease can be determined and effectuated. 

 
18.4 No Waiver. 
 

Any failure of either Party to enforce any of the provisions of this Lease or to require 
compliance with any of its terms at any time during the term of this Lease shall in no way affect 
the validity of this Lease, or any part hereof, and shall not be deemed a waiver of the right of 
such party thereafter to enforce any and each such provision.  Any consent or approval given 
pursuant to this Lease shall be limited to its express terms and shall not otherwise increase the 
obligations of the Party giving such consent or approval or otherwise reduce the obligations of 
the Party receiving such consent or approval. 

 
18.5 Further Assurances. 
 

Each Party agrees to execute and deliver all further instruments and documents 
reasonably acceptable to such Party, and take any further action reasonably acceptable to such 
Party that may be reasonably necessary to effectuate the purposes and intent of this Lease. 
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18.6 Estoppel Certificates. 
 

Each Party shall, from time to time, upon fifteen (15) days prior written request by the 
other Party, execute, acknowledge and deliver to the requesting Party a certificate signed by an 
authorized officer of such Party stating that this Lease is unmodified and in full force and effect 
(or, if there have been modifications, that such Lease is in full force and effect as modified, and 
setting forth such modifications) and either stating that to the knowledge of the signer of such 
certificate no Event of Default exists hereunder or specifying each such Event of Default to 
which the signer has knowledge.  Any certificate given pursuant to this Section 18.6 may be 
relied upon by a Financing Party and by any prospective mortgagee or purchaser of any interest 
in this Lease, the Facility, the Premises or any portion of the Facility or the Premises. 

 
18.7 Confidentiality.   
 

The Parties desire to maintain confidentiality with respect to each Party's Confidential 
Information and sources and expressly agree to the following: 
 

a) Except as otherwise permitted by this Section 18.7, no Party to this Lease shall in any 
manner, including but not limited to by personal introduction, by telephone, email, 
facsimile or by letter, disclose or otherwise reveal to any third party any Confidential 
Information provided by the other Party including, but not limited to any information 
disclosed to the other as being confidential or privileged, without the express written 
consent of the other Party.   

 
b) Nothing herein shall modify or violate the requirements of Chapters 42.17, 42.56 and 

42.30 RCW.  All Parties acknowledge that the Port of Shelton is subject to the 
provisions of the Public Records Act, the Open Public Meetings Act and mandatory 
disclosure to other governmental authorities including, but not limited to, the 
Washington State Auditor’s office.  The Port of Shelton shall retain at least one copy 
of all information it has received.  In the event Lessor shall receive a public records 
request by a third person, seeking any document, Lessor will notify Lessee of the 
request and Lessee may request the rights available to it under Chapters 42.17, 42.56 
and 42.30 RCW to seek a court injunction.  Lessor shall be under no obligation to 
seek a court injunction or any other remedy on behalf of the document provider. 

 
c) Notwithstanding the above, a Party may disclose Confidential Information of the 

other Party if it is legally required to disclose such Confidential Information by 
judicial or other governmental action or  is requested to disclose such Confidential 
Information by law, regulation or supervisory authority; provided, however, that 
prompt notice of such request or requirement shall have been given to the other Party 
and that the other Party shall be afforded the opportunity (consistent with the legal 
obligations of the disclosing Party) to exhaust all reasonable legal remedies to 
maintain the Confidential Information in confidence. 

d) The confidentiality provisions of this Lease shall be in full effect commencing with 
the Effective Date and ending twenty-four (24) months after the end of the earlier of 
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the end of the Lease Term or the earlier termination of this Lease in accordance with 
the terms hereof.  

 
18.8 Drafting Interpretations. 
 

Preparation of this Lease has been a joint effort of both the Parties and the resulting 
document shall not be construed more severely against one of the Parties than against the other. 

 
18.9 Documents Included. 
 

This Lease consists of this document and the Exhibits attached hereto, and are 
specifically incorporated herein and made a part hereof by this reference. 

 
18.10 Conflicting Provisions. 
 

In the event of any conflict between this document and any Exhibit hereto, the terms and 
provisions of this document, as amended from time to time, shall control. 

 
18.11 Applicable Law. 
 

This Lease shall be governed by, construed and enforced in accordance with the laws of 
the State of Washington. 

 
18.12 Counterparts. 
 

This Lease may be signed in any number of counterparts and each counterpart shall 
represent a fully executed original as if signed by both Parties.  The Parties agree that this Lease 
may be transmitted between or among them by facsimile machine or pdf. transmission.  The 
Parties intend that faxed or pdf. signatures constitute original signatures and that a faxed or pdf. 
agreement containing the signatures (original or faxed) of each of the Parties is binding on the 
Parties.   

 
18.13 Survival. 
 

Notwithstanding any provision of this Lease to the contrary, expiration or other 
termination of this Lease shall not relieve the Parties of obligations that by their nature should 
survive such expiration or termination, including remedies in the case of a termination for an 
Event of Default, promises of indemnity, payment obligations, confidentiality, audit rights, and 
dispute resolution provisions. 

 
18.14 Entire Lease. 
 

This Lease sets forth the full and complete understanding of the Parties relating to the 
subject matter hereof and supersedes any and all negotiations, other agreements and 
representations made or dated prior thereto with respect to such subject matter. 

 



 

35 

18.15 Time of Essence. 
 

Time is of the essence with respect to all matters provided in this Lease. 
 

18.16 No Joint Venture. 
 

Neither this Lease nor anything contained herein shall be deemed to make Lessor in any 
way or for any purpose a partner, joint venture or associate in any relationship with Lessee other 
than that of Lessor and Lessee, nor shall this Lease or any provision hereof be construed to 
authorize either to act as agent for the other except as expressly provided in this Lease. 
 
18.17 Recordation. 
 

This Lease shall not be placed of record.  Lessor and Lessee shall execute a memorandum 
of Lease in form appropriate for recording setting forth such provisions hereof as either Party 
may reasonably request except that the provisions relating to Rent, Taxes and other charges shall 
not be disclosed in said memorandum of Lease. 

 
18.18 No Intended Third-Party Beneficiaries. 
 

Lessee and Lessor agree that this Lease is personal to Lessor and its Affiliates and 
Lessee, the Lessee Members and Affiliates of Lessee and the Lessee Members, and there are no 
intended third-party beneficiaries to this Lease or any extension thereof, except with respect to 
the rights granted to Indemnitees as set forth in Article 10 and the rights granted to Financing 
Parties as set forth in Section 12.4. 

 
18.19 Attorneys’ Fees. 
 

In the event that either Lessor or Lessee fails to perform any of its obligations under this 
Lease or in the event a dispute arises concerning the meaning or interpretation of any provision 
of this Lease, the defaulting Party or the Party not prevailing in such dispute, as the case may be, 
shall pay any and all reasonable costs and expenses incurred by the other Party, in enforcing or 
establishing its rights hereunder, including, without limitation, court costs and reasonable 
counsel fees.  The right of Lessor or Lessee, as the case may be, to all provisions of this Section 
18.19 shall include, without limitation, all costs and expenses incurred by Lessor or Lessee, as 
the case may be, including, without limitation, court costs and reasonable counsel fees, in the 
enforcement of all obligations of Lessee or Lessor, as the case may be, under this Lease or 
otherwise with respect to the Premises, and including all such costs and expenses incurred in an 
action or participation in, or in connection with, a case or proceeding under Chapter 7 or 11 of 
the Bankruptcy Code, or any successor statute thereto. 

 
18.20 No Dedication. 
 

No undertaking by either Party under any provision of this Lease shall constitute, and no 
Party shall assert, the dedication of that Party’s electrical or transmission system, equipment or 
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facilities, or any portion thereof, to the other Party or to the public, or affect the status of Lessor 
or of Lessee as an independent private entity and not a public utility. 

 
18.21 Binding Lease. 
 

This Lease shall be binding upon, and shall inure to the benefit of, the Parties and their 
successors and permitted assigns. 

ARTICLE 19.  Resolution of Disputes 

19.1 Resolution of Disputes. 
 

Any dispute arising out of or relating to this Lease or any of the transactions 
contemplated hereby, including any disputes with respect to the breach, termination, validity, 
interpretation, application or performance of any of the provisions hereof (a “Dispute”) shall be 
resolved in accordance with the procedures specified in this Article 19, which shall be the sole 
and exclusive procedures for the resolution of any such Dispute. 
 
19.2 Negotiation. 
 

The Parties shall attempt in good faith to resolve any and all Disputes promptly by good 
faith negotiation, as follows.  Any Party may give the other Party written notice of any Dispute 
not resolved in the normal course of business.  If the matter has not been resolved within thirty 
(30) days, the Parties shall attempt to resolve the Dispute through mediation in accordance with 
Section 19.4 and, if mediation is unsuccessful in resolving the Dispute, through binding 
arbitration as set forth in Section 19.5.  Subject to Washington’s Public Records Act, RCW Ch. 
42.56 and Open Public Meeting Act, RCW Ch. 42.30 all negotiations pursuant to this clause 
shall be confidential. 

 
19.3 Settlement Discussions.  
 

The Parties agree that no statements of position or offers of settlement made in the course 
of the negotiations described in this Section 19 will be offered into evidence for any purpose in 
any arbitration between the Parties, nor will any such statements or offers of settlement be used 
in any manner against either Party in any such arbitration.  Further, no such statements or offers 
of settlement shall constitute an admission or waiver of rights by either Party in connection with 
any such arbitration.  At the request of either Party, any such statements and offers of settlement, 
and all copies thereof, shall be promptly returned to the Party providing the same. 

 
19.4    Mediation. 
 
 Should settlement discussions not resolve the Disputes, the Parties agree to attend 
mediation, to be held within thirty (30) days of the expiration of the negotiations period, with 
mediation through the Washington Arbitration and Mediation Service, or its successor, with 
mediator, schedule and process to be mutually agreed upon by the Parties, or if the Parties are 
unable to agree on the mediator, schedule and process within fifteen (15) days, to be determined 
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by such service; provided, however, that such mediation shall in no event continue for longer 
than ninety (90) days. 
  
19.5 Arbitration. 
 

a) After expiration of the negotiations period set forth in Section 19.2, and completion 
of mediation as required by Section 19.4, any and all Disputes shall be decided 
exclusively by binding arbitration in Olympia, Washington in accordance with the 
Commercial Arbitration Rules of the American Arbitration Association (except as 
expressly provided otherwise herein). The arbitration shall be governed by the United 
States Arbitration Act (9 U.S.C. § 1 et seq.), and judgment upon the award rendered 
by the arbitrator(s) may be entered in any court having jurisdiction thereof.  This 
agreement to arbitrate and any other agreement or consent to arbitrate entered into in 
accordance herewith will be specifically enforceable under the prevailing arbitration 
law of any court having jurisdiction.  Any arbitration may be consolidated with any 
other arbitration proceedings between the Parties commenced under this Section 19.4.  
The award of the arbitrator shall be specifically enforceable in a court of competent 
jurisdiction. 

b) Either Party may commence the arbitration by giving to the other Party written notice 
in sufficient detail of the existence and nature of the Dispute proposed to be 
arbitrated.  The demand must be made within a reasonable time after the Dispute has 
arisen.  In no event may the demand for arbitration be made if the institution of legal 
or equitable proceedings based on such Dispute is barred by the applicable statute of 
limitations.  The Parties shall attempt to agree on an individual to serve as arbitrator 
with respect to the matter at issue.  If the Parties cannot agree on an arbitrator within 
ten (10) Business Days of such notice, each shall then appoint one individual to serve 
as an arbitrator within thirty (30) days of such notice and the two (2) individuals thus 
appointed shall select a third arbitrator to serve as chairman of the panel of 
arbitrators.  Such three (3) arbitrators shall determine all matters by majority vote; 
provided, however, if the two (2) arbitrators appointed by the Parties are unable to 
agree upon the appointment of the third arbitrator within ten (10) Business Days after 
their appointment, both shall give written notice of such failure to agree to the Parties, 
and, if the Parties fail to agree upon the selection of such third arbitrator within five 
(5) Business Days of such notice, then either of the Parties upon written notice to the 
other may require such appointment from, and pursuant to the rules of, the American 
Arbitration Association for commercial arbitration.  Any arbitrator appointed shall be 
experienced in appraising, selling or developing rural lands with industrial facilities 
or for industrial use, or a real estate or energy attorney.  Prior to appointment, each 
arbitrator shall agree to conduct such arbitration in accordance with the terms of this 
Agreement. 

c) The Parties shall have sixty (60) days after appointment of all arbitrators to perform 
discovery and present evidence and argument to the arbitrators.  During that period, 
the arbitrators shall be available to receive and consider all such evidence as is 
relevant and, within reasonable limits due to the restricted time period, to hear as 
much argument as is feasible, giving a fair allocation of time to each Party to the 
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arbitration.  The arbitrators shall use all reasonable means to expedite discovery and 
to sanction noncompliance with reasonable discovery requests or any discovery order.  
The arbitrators shall not consider any evidence or argument not presented during such 
period and shall not extend such period except by the written consent of both parties.  
At the conclusion of such period, the arbitrators shall have forty-five (45) days to 
reach a determination. 

d) The arbitrators shall have the right only to interpret and apply the terms and 
conditions of this Lease and to order any remedy allowed by this Lease, and may not 
change any term or condition of this Lease, deprive either Party of any right or 
remedy expressly provided hereunder, or provide any right or remedy that has been 
excluded hereunder. 

e) The arbitrators shall give a written decision to the Parties stating their findings of fact, 
conclusions of law and order, and shall furnish to each Party a copy thereof signed by 
the arbitrators within five (5) Business Days from the date of their determination.  
Each Party shall pay the cost of the arbitrator or arbitrators, with respect to those 
issues as to which they do not prevail, as determined by the arbitrators.  

19.6 Equitable Relief.   
 

For any dispute or claim hereunder for which money damages would not provide an 
adequate remedy, including in the case of any willful or repeated breach hereof, a Party may seek 
specific performance, injunction, or other equitable relief from a court of competent jurisdiction. 

19.7 Arbitration Expenses.   
 

The compensation and expenses of each of the two arbitrators appointed by the Parties 
shall be paid by the Party in whose behalf such arbitrator was appointed, and the compensation 
and expenses of the third arbitrator shall be paid in equal proportions by Lessor and Lessee.  
Each Party shall bear its own costs except as otherwise provide in this Lease. 

19.8 Judicial Aid.   
 

Any party hereto may resort to any court of competent jurisdiction to compel arbitration 
hereunder, to enforce any arbitral award hereunder, or for any other order or remedy in aid of 
arbitration. 
 
19.9 WAIVER OF JURY TRIAL. 
 

TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, EACH OF THE 
PARTIES HERETO HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY 
WAIVE ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY 
LITIGATION BASED ON, OR ARISING OUT OF, UNDER OR IN CONNECTION WITH, 
THIS LEASE, OR ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS 
(WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY RELATING 
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HERETO.  THIS PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES TO 
ENTER INTO THIS LEASE. 

 
 IN WITNESS WHEREOF, the Parties hereto have caused this Ground Lease to be 
executed by their duly authorized representatives. 
 
 
      LESSOR 

MASON COUNTY PORT DISTRICT NO. 216, 
also known as the PORT OF SHELTON 

 
 
By:          
 JOHN DOBSON, Executive Director 

 
 
By:          
 JAY HUPP, Commissioner 
 
 
By:          
 JACK MILES, Commissioner 
 
 
By:          
 THOMAS WALLITNER, Commissioner 
 
 
 

 LESSEE 
[ADAGE MASON LLC] 

 
 
 By:          
 Name:        
 Title:          
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STATE OF WASHINGTON ) 
  ) ss 
COUNTY OF MASON ) 
 
I certify that I know or have satisfactory evidence that JOHN DOBSON, Executive Director of 
the Port of Shelton, is the person who appeared before me, and said person acknowledged that he 
signed this instrument and acknowledged it to be his free and voluntary act for the uses and 
purposes mentioned in this instrument. 
 
 
Dated:             
    PRINT NAME:      
    NOTARY PUBLIC IN AND FOR THE STATE OF  
    WASHINGTON, residing at      
    My commission expires:      
 
 
 
 
 
 
 
 
 
 
 
STATE OF WASHINGTON ) 
  ) ss 
COUNTY OF MASON ) 
 
I certify that I know or have satisfactory evidence that JAY HUPP, Shelton Port Commissioner, 
is the person who appeared before me, and said person acknowledged that he signed this 
instrument and acknowledged it to be his free and voluntary act for the uses and purposes 
mentioned in this instrument. 
 
 
 
Dated:             
    PRINT NAME:      
    NOTARY PUBLIC IN AND FOR THE STATE OF  
    WASHINGTON, residing at      
    My commission expires:      
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STATE OF WASHINGTON ) 
  ) ss 
COUNTY OF MASON ) 
 
I certify that I know or have satisfactory evidence that JACK MILES, Shelton Port 
Commissioner, is the person who appeared before me, and said person acknowledged that he 
signed this instrument and acknowledged it to be his free and voluntary act for the uses and 
purposes mentioned in this instrument. 
 
 
 
Dated:             
    PRINT NAME:      
    NOTARY PUBLIC IN AND FOR THE STATE OF  
    WASHINGTON, residing at      
    My commission expires:      

 
 
 
 
 
 
 
 
 
 
STATE OF WASHINGTON ) 
  ) ss 
COUNTY OF MASON ) 
 
I certify that I know or have satisfactory evidence that THOMAS WALLITNER, Shelton Port 
Commissioner, is the person who appeared before me, and said person acknowledged that he 
signed this instrument and acknowledged it to be his free and voluntary act for the uses and 
purposes mentioned in this instrument. 
 
 
Dated:             
    PRINT NAME:      
    NOTARY PUBLIC IN AND FOR THE STATE OF  
    WASHINGTON, residing at      
    My commission expires:      
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STATE OF  ) 
  ) ss 
COUNTY OF  ) 
 
I certify that I know or have satisfactory evidence that                                                   , 
                                                             of [ADAGE Mason LLC], a Delaware limited liability 
company, is the person who appeared before me, and said person acknowledged that he/she 
signed this instrument on behalf of said limited liability company, and acknowledged it to be 
his/her free and voluntary act for the uses and purposes mentioned in this instrument. 
 
 
 
Dated:             
    PRINT NAME:      
    NOTARY PUBLIC IN AND FOR THE STATE OF  
    _______________, residing at     
    My commission expires:      
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APPENDIX A.  Definitions to the Ground Lease 

 “Additional Rent” shall mean all sums, impositions, costs, expenses and other payments 
which Lessee is obligated to pay pursuant to the terms of this Lease, other than Base Rent. 
 
 “Affiliate” shall mean, when used with reference to a specified Person, any other Person 
that directly, or indirectly, through one or more intermediaries, controls, is controlled by or is 
under common control with the Person specified.  For purposes of the foregoing, “control”, 
“controlled by” and “under common control with” with respect to any Person shall mean the 
ownership, directly or indirectly, of 50% or more of the voting securities, partnership or 
membership interests or by contract or otherwise. 
 
 “Bankruptcy Code” shall have the meaning set forth in Section 12.6 of this Lease. 
 
 “Base Rent” shall have the meaning set forth in Section 4.1 of this Lease. 
 

“Business Day” shall mean any day other than Saturday or Sunday or a legal holiday 
observed by the State of Washington. 

 
“Confidential Information” shall mean (i) all information and material furnished by or on 

behalf of one or more of the Lessee, its Affiliates or the Lessor or its Affiliates, as applicable (a 
“Disclosing Party”), or learned by one or more of the Lessor or its Affiliates or the Lessee or its 
Affiliates, as applicable (the “Receiving Party”), in connection with visits to properties owned, 
leased, or held by a Disclosing Party in connection with the transaction contemplated by this 
Lease (including all confidential or proprietary documents; reports; memoranda; analyses; 
compilations; summaries; trade secrets; project descriptions; design drawings; studies; scientific, 
engineering, technical, commercial, financial, process or economic data or information; 
economic and other projections, statements, and results; information pertaining to project-related 
costs, expenses and operating and maintenance history; pricing proposals; cost analyses; test 
results; research and business strategies; confidential information of or concerning a third party; 
and contract proposals and contract terms), whether furnished or learned before or after the date 
of this Lease, and regardless of the manner or form in which it is furnished or learned, together 
with all notes, memoranda, summaries, analyses, compilations and other writings relating thereto 
or based thereon prepared by the Receiving Party and (ii) the substance of any and all 
negotiations or communications between the Parties relating to the Facility, the Lease, the 
Premises and the Intended Use (including the financial and other terms of any proposal made by 
any Party with respect thereto); the fact that negotiations or discussions are taking or have taken 
place between the Parties relating thereto; that either Party has received Confidential 
Information; the existence of this Lease; and the status and all other facts relating to this 
transaction; provided, however, that Confidential Information shall not include, however, 
information which (a) is or becomes generally available to the public other than as a result of a 
disclosure by the Receiving Party in breach of this Section 18.7 of this Lease, (b) was available 
to the Receiving Party on a non-confidential basis prior to its disclosure by the Disclosing Party, 
(c) is developed independently by the Receiving Party, or (d) becomes available to the Receiving 
Party on a non-confidential basis from a person other than the Disclosing Party, provided that in 
the case of (b) and (d) above, the source of such information was not known by the Receiving 
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Party to be bound by a confidentiality agreement with or other legal obligation of confidentiality 
to the Disclosing Party with respect to such information. 

 
“Consent and Agreement” shall have the meaning set forth in Section 12.3 of this Lease. 
 
“Commercial Operation” shall mean the date on which the Facility delivers power to 

grid. 
 
“Commercial Operation Date” shall mean the date on which the construction, 

commissioning, start-up and testing of the Facility have been completed and the Facility has 
commenced commercial operations. 

 
“Disclosing Party” shall have the meaning set forth in the definition of “Confidential 

Information.” 
 
 “Easements” shall have the meaning set forth in Section 5.5 of this Lease. 
 
“Environmental Damages” shall have the meaning set forth in Section 15.3 c) of this 

Lease. 
 

 “Environmental Laws” shall mean any applicable federal, state, provincial, foreign, or 
local statute, law, rule, regulation, ordinance, code, or policy having the force of law relating to 
protection of the environment, natural resources, or relating to the storage, treatment, processing, 
transportation or disposal of Regulated Substances, including, without limitation: the 
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. § 9601 et 
seq. ("CERCLA"), the Superfund Amendments and Reauthorization Act, Public Law 99-499, 
100 Stat. 1613; Resource Conservation and Recovery Act ("RCRA") ' 42 U.S.C. §6901, et seq.; 
the National Environmental Policy Act, 42 U.S.C. §4321; the Safe Drinking Water Act, 42 
U.S.C. §300f et seq.; the Toxic Substances Control Act ("TSCA"), 15 U.S.C. §2601 et seq.; the 
Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. §136, et seq.; the Hazardous 
Materials Transportation Act, 49 U.S.C. §1801,- the Federal Water Pollution Control Act, 33 
U.S.C. §1251 et seq.; the Oil Pollution Act of 1990, 33 U.S.C. §2701, et seq.; the Clean Air Act, 
42 U.S.C. §7401 et seq.; implementing federal regulations and counterpart state and local laws, 
including the Washington Model Toxics Control Act, RCW Ch. 70.105D and the regulations 
adopted thereunder. 

 
“Environmental Proceedings” shall mean any lawsuit or other judicial or administrative 

proceeding initiated or pending in, or before, any court, board or administrative tribunal of any 
Governmental Authority, which proceeding involves claims related to the Industrial Park arising 
under any Environmental Law. 

 
“Event of Default” shall mean a default by a Party in accordance with the terms and 

provisions of the Section 13.1 of this Lease. 
 
“Facility” shall have the meaning set forth in the Recitals of this Lease. 
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“Financing Agent” shall have the meaning set forth in Section 12.4 a) i) of this Lease. 
 
“Financing Parties” shall mean any lenders, which provide or participate in the 

development, construction or permanent financing and/or refinancing (whether by public or 
privately placed debt or any lease) of all or any portion of the Facility. 

 
“Force Majeure Event” shall have the meaning set forth in Section 17.1 of this Lease. 
 
“Governmental Authority” shall mean any national, state or local government, any 

political subdivision thereof or any other governmental, quasi-governmental, judicial, public or 
statutory instrumentality, authority, body, agency, court, department, bureau or entity, or any 
arbitrator with authority to legally bind a Party, but shall not include Lessor. 

 
“Improvements” shall mean all fixtures, buildings, structures, improvements and personal 

property, including without limitation, the Facility, now or hereafter situated or erected on the 
Premises or any part thereof and all fixtures, machinery, equipment, all building equipment, and 
without limitation, other property of every kind or nature situated thereon or pertaining thereto or 
used in connection therewith. 

 
“Indemnitee” shall mean a Person seeking indemnification under this Lease. 
 
“Indemnitor” shall mean the Party against whom indemnification is sought under this 

Lease. 
 
“Industrial Park” shall have the meaning set forth in the Recitals of this Lease. 
 
“Initial Base Rent” shall have the meaning set forth in Section 4.1 of this Lease. 
 
“Initial Term” shall have the meaning set forth in Section 3.1 hereof. 
 
“Intended Use” shall have the meaning set forth in Section 5.1 hereof. 
 
“Law” or “Laws” shall mean any federal, state, local or other constitution, charter, act, 

statute, law, ordinance, code, rule, regulation or order or other applicable legislative or 
administrative action of the United States of America, or the State of Washington, or any agency, 
department, authority, political subdivision or other instrumentality  thereof, or a final decree, 
judgment or order of any Governmental Authority, or any combination of any of the foregoing, 
including without limitation, the 1964 Civil Rights Act as amended, the Foreign Investment in 
Realty Industrial Park Tax Act as amended, and the American with Disabilities Act as amended. 

 
“Lease” shall mean this Ground Lease, including all exhibits, appendices, attachments 

and amendments thereto, to which this Appendix A is attached. 
 
“Lease Term” shall mean the period commencing on the Effective Date and terminating 

on the fortieth (40th) anniversary of the Effective Date, as extended by any Renewal Terms in 
accordance with Section 3.2 hereof. 
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“Leasehold Estate” shall have the meaning set forth in Section 12.3 a) iii) (2) of this 

Lease. 
 
“Leasehold Mortgage” shall mean any mortgage or deed of trust in favor of one or more 

Financing Parties, encumbering all or a portion of the Leasehold Estate. 
 
“Lender Required Insurance Coverages” shall have the meaning set forth in Article 9 of 

this Lease. 
 
 “Lessee” shall mean [ADAGE MASON LLC], a Delaware limited liability company 

whose address is 225 Wilmington West Chester Pike, Suite 302, Chadds Ford, Pennsylvania 
19317. 

 
“Lessee Default Notice” shall have the meaning set forth in Section 12.4 a) iii) of this 

Lease. 
 
 
 “Lessee Members” shall mean AREVA RENEWABLE Inc. and DEGS Biomass, LLC, 
or their wholly owned direct or indirect subsidiaries. 
 

“Lessor” shall mean the Mason County Port District No. 216, also known as the Port of 
Shelton, a Washington State port district organized and chartered pursuant to RCW Title 53, 
Chapter 53.040.010, whose address is 21 West Sanderson Way, Shelton, WA, 98584. 
 
 “Loss” or “Losses” shall mean, collectively, losses, liabilities, damages, claims, 
judgments, orders, penalties, fines, costs or expenses, including, without limitation, i) reasonable 
legal, accounting and other expenses, ii) loss of or damage to property or death or injury to 
persons, and iii) the cost to monitor, clean-up and/or remediate any Regulated Substances, as 
applicable. 
 
 “Material Adverse Effect” as it applies to Lessee or Lessor shall be deemed to arise if 
there is or could reasonably be expected to be (i) a material adverse effect on the Industrial Park, 
(ii) a material adverse effect on the ability of Lessee or Lessor, respectively, to comply with or 
perform any covenant or obligation under this Lease or any of the other agreements, certificates 
and instruments contemplated to be executed an delivered by Lessee and/or Lessor in connection 
with this Lease, (iii) a material adverse effect on Lessee’s development, design, construction, 
ownership, operation or maintenance of the Facility or the Industrial Park, or (iv) a material 
adverse effect on Lessor’s ownership or operation of the Industrial Park. 
 
 “Notice of Claim” shall mean a written notice of any Loss which the Indemnitee has 
reasonably determined has given or could give rise to a claim under this Lease which notice shall 
specify, in reasonable detail, the facts knows to the Indemnitee regarding the Loan. 
 
 “Option Agreement” shall have the meaning set forth in the Recitals of this Lease. 
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“Parties” shall mean Lessor and Lessee. 
 

“Party” shall mean Lessor or Lessee. 
  
 “Permits” shall mean all permits, licenses, approvals, authorizations, consents, 
exemptions, waivers, variances, or filings with or otherwise issued by a Governmental Authority. 
 
 “Person” shall mean any individual, corporation, partnership, limited liability company, 
joint venture, association, joint stock company, trust, estate, unincorporated organization or other 
business entity, or any Governmental Authority. 
 
 “Port of Shelton” shall mean the Mason County Port District No. 216, also known as the 
Port of Shelton, a Washington State port district organized and chartered pursuant to RCW Title 
53, Chapter 53.040.010, whose address is 21 West Sanderson Way, Shelton, WA, 98584.  
 
 “Premises” shall have the meaning set forth in Section 2.1 of this Lease. 

  
  “Reasonable Commercial Efforts” shall mean, when used with reference to either Party, 
such reasonable efforts of the Party as are commercially and technically prudent under the 
circumstances in the industry of such Party.  Reasonable Commercial Efforts shall not require a 
Party to expend unlimited resources or amounts of money, but only such amounts as are 
commercially reasonable in the applicable circumstances. 
 

“Receiving Party” shall have the meaning set forth in the definition of “Confidential 
Information.” 

 
“Regulated Substances” shall mean any pollutant, contaminant, hazardous substance, 

hazardous material, toxic substance, toxic pollutant, solid waste, municipal waste, industrial 
waste, or hazardous waste, oil, petroleum or petroleum product, dry cleaning solvent, asbestos, 
polychlorinated byphenyls, lead, infectious materials, flammable and other explosives or 
radioactive material that is defined as such or is subject to regulation under any applicable 
Environmental Law. 

 
“Regulated Substances Occurrence” shall have the meaning set forth in Section 15.3 d) of 

this Lease. 
 

  “Release” shall mean the releasing, spilling, leaking, pumping, pouring, emitting, 
emptying, discharging, injecting, escaping, leaching, dumping or disposal of any Regulated 
Substance into surface water, groundwater, soil, the land surface or subsurface, or ambient air.   
 
 “Remedial Action” shall mean any action required by a Governmental Authority or 
otherwise required in order to comply with Environmental Laws to clean up, contain or 
otherwise ameliorate or remedy any Release into the environment. 
 
 “Renewal Term” shall have the meaning set forth in Section 3.2 of this Lease. 
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 “Rent” shall mean the Base Rent and the Additional Rent. 
  
 “Re-Routed Road” shall mean the road known as Capital East Road currently on the 
Premises, pursuant to an agreement between Lessor, the County of Mason and Manke 
Enterprises that is to be re-routed from where it enters the Premises at the Premises’ southern 
border to outside the Premises to run along the southern and western border of the Premises and 
then extend to intersect with Production Road. 
 
 “Sublease” shall mean any lease, sublease, and license or concession agreement 
involving the use or occupancy of the Industrial Park or any portion thereof, other than this 
Lease. 
 
 “Taxes” shall mean all personal property taxes, leasehold taxes and other general and 
special assessments of every kind, including, but not limited to, assessments for public and other 
improvements and general and special state, county and city taxes, which at any time or times 
during the Lease Term, or at any time or times after the Lease Term but with respect to a period 
or periods or event or events occurring in whole or in part during the Lease Term, may or shall 
become a lien on or be assessed, levied, confirmed, imposed upon or become due or payable on 
or with respect to the Industrial Park.  The term “Taxes” does not include federal, state or local 
income or franchise taxes or transfer taxes assessed against Lessor. 
 

“Utility Services” shall have the meaning set forth in Section 5.4 of this Lease. 
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EXHIBIT A TO GROUND LEASE 

LEGAL DESCRIPTION OF THE PREMISES:  

THAT PORTION OF THE NORTHEAST ONE QUARTER OF SECTION 8 AND THE 
NORTHWEST ONE QUARTER OF SECTION 9, BOTH IN TOWNSHIP 20 NORTH, 
RANGE 3 WEST OF THE WILLAMETTE MERIDIAN, DESCRIBED AS FOLLOWS:  

BEGINNING AT THE SOUTHWEST CORNER OF THE NORTHWEST ONE QUARTER OF 
SAID SECTION 9;  THENCE SOUTH 87°04'26" EAST ALONG THE SOUTH LINE OF 
SAID NORTHWEST ONE QUARTER, A DISTANCE OF 478.48 FEET TO A #5 IRON BAR 
WITH PLASTIC YELLOW CAP SET AT THE SOUTHWEST CORNER OF THE SHEARER 
BROTHERS CHIPPING LLC LEASE, PER DOCUMENT ORIGINALLY DATED JANUARY 
1, 2000, WHICH IS ON FILE AT THE PORT OF SHELTON; THENCE NORTH 01°39'24" 
EAST ALONG THE WEST LINE OF SAID SHEARER BROTHER’S LEASE, A DISTANCE 
OF 479.81 FEET TO A #5 IRON BAR WITH PLASTIC YELLOW CAP SET PER SAID 
LEASE;  THENCE CONTINUING ALONG SAID WEST LINE NORTH 01°39'24" EAST, A 
DISTANCE OF 504.46 FEET TO A #5 IRON BAR WITH PLASTIC YELLOW CAP SET PER 
SAID LEASE;  THENCE CONTINUING ALONG SAID WEST LINE NORTH 01°39'24" 
EAST, A DISTANCE OF 256 FEET, MORE OF LESS, TO THE SOUTH LINE OF THE RED 
DOG RELOAD LLC LEASE PER THE PORT OF SHELTON’S AUTOCAD FILE NAMED:  
MCFP LEASE.DWG WHICH REPRESENTS THE LAND LEASE DATED OCTOBER 4, 
2002, WHICH IS ALSO ON FILE AT THE PORT OF SHELTON;  THENCE NORTH 88°25' 
WEST, MORE OR LESS, ALONG SAID SOUTH LINE, A DISTANCE OF 490 FEET, MORE 
OR LESS, TO THE WEST LINE OF THE NORTHWEST ONE QUARTER OF SAID 
SECTION 9;  THENCE CONTINUING ALONG SAID SOUTH LEASE LINE NORTH 88°25' 
WEST, A DISTANCE OF 200 FEET, MORE OR LESS, TO THE SOUTHWEST CORNER OF 
SAID RED DOG RELOAD LEASE;  THENCE NORTH 88°46' WEST, MORE OR LESS, 
PARALLEL WITH THE SOUTH LINE OF THE NORTHEAST ONE QUARTER OF SAID 
SECTION 8 AND 1231 FEET, MORE OR LESS, PERPENDICULAR NORTHERLY 
THEREFROM, A DISTANCE OF 2463 FEET, MORE OR LESS, TO A POINT 60.00 FEET 
EASTERLY OF THE WEST LINE OF SAID NORTHEAST ONE QUARTER;  THENCE 
SOUTH 02°49' WEST, MORE OR LESS, PARALLEL WITH SAID WEST LINE AND 60.00 
FEET PERPENDICULAR EASTERLY THEREFROM, A DISTANCE OF 910 FEET, MORE 
OR LESS, TO A POINT WHICH IS 321.00’ NORTHERLY OF THE SOUTH LINE OF SAID 
NORTHEAST ONE QUARTER; THENCE SOUTH 42°11’ EAST, A DISTANCE OF 359 
FEET, MORE OR LESS, TO A POINT WHICH IS 314.00 FEET EASTERLY OF THE WEST 
LINE OF SAID NORTHEAST ONE QUARTER AND 60.00’ NORTHERLY OF THE SOUTH 
LINE OF SAID NORTHEAST ONE QUARTER; THENCE SOUTH 88°46' EAST, 
PARALLEL WITH SAID NORTHEAST ONE QUARTER AND 60’ PERPENDICULAR 
NORTHERLY THEREFROM, A DISTANCE OF 1151 FEET, MORE OR LESS, TO A POINT 
WHICH IS 55.00 FEET EASTERLY OF THE CENTERLINE OF EAST CAPITAL PRAIRIE 
ROAD; THENCE SOUTH 02°29’ WEST, MORE OR LESS, PARALLEL WITH THE 
CENTERLINE OF SAID ROAD AND 55.00 FEET PERPENDICULAR EASTERLY 
THEREFROM, A DISTANCE OF 60 FEET, MORE OR LESS, TO THE SOUTH LINE OF 
SAID NORTHEAST ONE QUARTER; THENCE SOUTH 88°46’ WEST ALONG SAID 
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SOUTH LINE, A DISTANCE OF 1294 FEET, MORE OR LESS, TO THE POINT OF 
BEGINNING.  CONTAINING 87 ACRES, MORE OR LESS. 
 

SITUATE IN THE COUNTY OF MASON, STATE OF WASHINGTON.  
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EXHIBIT B TO GROUND LEASE 

DEPICTION OF THE PREMISES  

 

 
 






